
Anti-Discrimination Center, Inc. 
“One Community, No Exclusion” 

250 Park Avenue, Suite 7097, New York, New York 10177    212-537-5824 
 

 
 
 
       March 20, 2019 
 
 
Hon. Katharine H. Parker 
United States Magistrate Judge 
500 Pearl Street, Room 750 
New York, New York 10007 
 
   Re: Letter-motion for discovery (Dept. of Education) 
               Noel and Senat v. City of New York, 15-CV-5236 
 
Your Honor: 
 
 This letter-motion seeks permission for plaintiffs to conduct a FRCP 30(b)(6) deposition 
of a representative of the City’s Department of Education (DOE) that is limited in duration (5 
hours on-the-record), in time period (the tenure of the de Blasio administration), and is further 
limited to one topic: fear of, or opposition or resistance to, potential or realized changes in the 
racial or ethnic composition of schools resulting from City policies or practices.  Plaintiffs have 
sought the consent of defendant but have not heard back.  This letter is intended to explain why 
plaintiffs have good cause for this application.  Plaintiffs respectfully request that the Court accept 
this letter though it is six pages. 
 
 Contrary to defendant’s insistence throughout discovery that events occurring in and about 
New York City’s public schools are not relevant to this case,1 additional evidence has emerged2 
that: (a) HPD knows of multiple assertions from participants in its assessment of fair housing 
(AFH) process to the effect that there are “often” efforts to resist racial integration in schools; (b) 
HPD is working in close collaboration with DOE on the AFH process; (c) DOE is aware that 
actions by the New York City public school system exacerbated housing segregation; and (d) DOE 
is aware that racial stereotyping helped create segregated neighborhoods and schools, and that 
racial and ethnic stereotyping continues to exist.  In sum, plaintiffs posit that the City is well-aware 
of significant resistance to racial integration of schools; that such resistance is founded on negative 
race-based views of “outsiders” entering the neighborhood; and that its awareness cannot be 
separated from the knowledge and facts that inform the City’s assessment of the popularity and 
purpose of its outsider-restriction policy. The racial resistance around integrating schools is deeply 
intertwined with and interconnected to the resistance to integrating neighborhoods residentially 
and supports the outsider restriction policy. 
 
                                                        
1 See, e.g., excerpts of transcript of Feb. 16, 2017 court conference (ECF 87), at 67:6-9, 68:13-16 
(defendant’s counsel asserting that schools-related discovery is “well beyond the scope of the mosaic in 
terms of creating inferences” of intentional discrimination and that “it shocks me, it concerns me that I’m 
spending all of this time and [plaintiffs’ counsel] thinks that something so tangential is absolutely necessary 
to his case”). 
 
2 Subsequent to the taking of most depositions and subsequent to the entry of the August 2018 stipulation 
that provided a path for good cause discovery supplemental to that separately available under the FRCP. 
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I. Relevance 
 

As the Court knows, it has been plaintiffs’ position that defendant has known about race-
based resistance to neighborhood change and has been responsive to it, inter alia, by expanding 
and maintaining the outsider-restriction policy.  That opposition is not apt to be discussed in the 
specific context of the outsider-restriction policy because defendant’s executive branch has given 
no indication that it is open to reducing or eliminating the policy.3  There have, on the other hand, 
been live controversies about changes in school zones and school admission policies.4   

 
As one of plaintiffs’ experts, Professor Myron Orfield, has pointed out:  

 
Concerns about schools are often a major source of opposition to affordable 
housing. Research suggests that residents see racial change in schools as a 
proxy for educational quality, and will express concern that new housing, or 
housing with a different composition than currently exists in the 
neighborhood, will erode the quality of the schools. . . . 
 
Likewise, where there is fear of changes in school assignment or zoning 
procedures out of proportion to any realistic concern, and where the changes 
have a racial element, officials can only reasonably suppose that concerns 
about school-based demographic change extend to concerns about 
residential racial change. . . . 
 
Appeals to protect “our schools” are a classic form by which race-based 
resistance to outsiders is expressed (mostly in white neighborhoods). But, in 
New York City, these comments appear in nonwhite communities, too.5 

 
 At the deposition of Leila Bozorg,6 HPD’s deputy commissioner for neighborhood 
strategies and the person leading the team that designed and implemented public and community 
engagement in connection with the ongoing AFH process, Ms. Bozorg identified a number of 
                                                        
3 See excerpt of transcript of Apr. 24, 2018 deposition of Holly Leicht, a former HPD official in the 
Bloomberg administration, Ex. 1 hereto, at 115:8-13 (dismissing the possibility of there having been any 
discussion of potentially reducing outsider-restriction, Leicht said, “My point is elected officials would 
have never had that conversation, the community boards would not have.  Because it was accepted and the 
most they would ever do is just affirm, ‘Of course, the 50 percent applies.’”). 
 
4 See, e.g. Philissa Cramer, With a late-night tweet, Carranza steps into emotional and divisive Upper West 
Side desegregation fight, Chalkbeat, Apr. 27, 2018 (reciting the school Chancellor’s retweet of a Twitter 
message that had said “WATCH: Wealthy white Manhattan parents angrily rant against plan to bring more 
black kids to their schools”); see also Emma Whitford, Controversial School Rezoning Plan In Gentrifying 
Brooklyn Wins Approval, Gothamist, Jan. 6, 2016 (faced with the prospect of an influx of white students 
to a predominantly African-American school, the head of the PTA of that school complained, “All that we 
will get is another PS 8 – a school that all of the black and brown folks built, only to lose all of the stake 
and ownership.”). 
 
5 See excerpts of Feb. 15, 2019 report of Professor Myron Orfield, Ex. 2 hereto, at 16-17, ¶¶ 59, 60, 62, and 
63 (citation and exhibits omitted; emphasis added).  
 
6 The deposition was conducted on Jan. 10th; the signed transcript and errata were received on Feb. 22nd. 
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documents dealing with the educational dimension of fair housing, including one that was a 
“Qualitative Data Synthesis” of feedback received from “stakeholders.”7  “Community 
opposition” to school integration was one of the “key takeaways,” with multiple participants 
(indicated in the document by two “plus” signs) noting that: 
 

Predominantly White and affluent communities often block attempts for 
integration in schools that would provide low-income communities increased 
access to quality schools (e.g., rezoning of schools, bussing students, or 
shelters in their neighborhood). Often school integration efforts are viewed 
by White families as taking opportunities away from their kids. NIMBYism is 
often centered on not wanting particular groups of people in a neighborhood, 
and there is a lack of willingness to have conversations about racial tension.8 

 
While Ms. Bozorg was only prepared to go as far as to say that the context of the 

observations was “potentially” about race,9 it is unmistakably clear to any reasonable reader that 
the observations were centrally about race and resistance to racial change.  How much of that 
resistance exists and what defendant knows about it beyond what “stakeholders” have reported – 
are integration attempts “often” blocked, as observed by the stakeholders? What is the frequency 
of attempts to block integration and how are they manifested? – are entirely reasonable inquiries 
in a case about defendant’s deference to those who seek to stave off racial change.  And DOE is 
the agency that most directly would know about resistance to racial change in the school context. 
 

Ms. Bozorg herself demurred on the question of the existence of fear of prospective racial 
change in school assignment policies and school zone boundaries, stating that her knowledge was 
limited to what she learned through reporting in the media.  But her testimony revealed the 
existence of close communication between HPD and DOE.  Asked whether she had spoken to the 
agency’s DOE partners on the issue of fear of racial change, she stated that she had not been “in 
many of the direct conversations with our DOE partners”; i.e., there were many conversations.  
(She did not know who on the DOE side would deal with this type of issue but volunteered that 
HPD Deputy Commissioner Murphy was the HPD official working “more directly with our 
interagency colleagues on this initiative”).10 
 

Last month, an entity called the School Diversity Advisory Group (SDAG), issued a report 
called “Making the Grade.”11 SDAG was created by DOE and charged with providing 
recommendations to the Mayor and the Chancellor on school integration.  While the 

                                                        
7 Plaintiffs’ Exhibit 266, marked at the Bozorg deposition, Ex. 3 hereto. 
 
8 Id. at 1, 5 (emphasis added). 
 
9 See excerpts of transcript of Jan. 10, 2019 Bozorg deposition (“Bozorg Depo.”), Ex. 4 hereto, at 104:24-
106:16. 
 
10 For the propositions in this paragraph, see Bozorg Depo., at 95:6-96:16.  These communications are 
separate from and in addition to regular meetings between the schools chancellor and the Mayor.  See 
excerpt of transcript of the Nov. 2, 2017 deposition of Alicia Glen (“Glen Depo.”), Ex. 5 hereto, at 215:13-
20 (“I believe the chancellor has a weekly meeting with the mayor.  She reports directly to the Mayor.”). 
 
11 See https://docs.wixstatic.com/ugd/1c478c_4de7a85cae884c53a8d48750e0858172.pdf.  
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recommendations of the report were SDAG recommendations and not DOE recommendations, 
“[s]everal leaders from within the NYC DOE served as named members of the Advisory Group 
and participated in discussions.  DOE staff also provided logistical and research support.”12  This 
fact provides additional support for the likelihood that DOE officials have information concerning 
resistance to racial integration in schools (and the nexus thereof with housing), not only because 
the topic of “diversity” is contested, but also because the DOE leaders have participated in a 
process that pointed out that “[a]ctions by the New York City Public School system exacerbated 
the housing segregation as school zones were adjusted to keep black children out of nearby 
predominantly white schools,” and that, our history, inter alia, of “creating and believing 
stereotypes about race” has helped create “neighborhoods and zoned schools that mirror housing 
discrimination.”13  That stereotyping is not only a thing of the past, but rather something that 
continues to plague New York City today.14 
 
II. Other attempts to acquire the information 
 
 Plaintiffs acknowledge that early in the discovery process they pointed to the critical link 
between resistance to changing the racial status quo in schools and in neighborhoods.15  The Court 
at that time denied our three document requests relating to this issue, and, while not precluding a 
future deposition on these matters, directed plaintiffs to “[f]irst depose people that are involved 
with the affordable housing and the community preference debate,” and then determine whether a 
deposition is needed regarding education and schools.16 
 
 While focused on the many additional issues that arise in the prosecution and defense of 
this case, plaintiffs did attempt to question several non-data deponents on the issue of resistance 
to racial change in the school context (consistent with the Court’s initial reminder about such 
questions having to fit into the time limits of a deposition).  Those attempts did not yield the 
necessary information.   
 
 Ms. Been did understand the link between residential integration and school integration, 
volunteering in response to a question about the former the fact that she had had conversations 
with two Council Members (CMs) about the latter, but she explained that she did not otherwise 

                                                        
12 See id. at 32. 
 
13 See id. at 43, 6. 

14 See id. at 24 (emphasis added) (“Our schools are shaped by a long history of decisions around race. From 
ghettos founded on racism, to poverty and housing costs, where we live too often dictates the quality of our 
schools. And if students are mostly Black and Latinx, assumptions about quality and education are often 
based on stereotypes.”).  The report defines “white fragility” in its glossary.  See id. at 113 (“A state in 
which even a minimum amount of racial stress becomes intolerable, triggering a range of defensive moves. 
These moves include the outward display of emotions such as anger, and guilt, and behaviors such as 
argumentation, silence, and leaving the stress-inducing situation. These behaviors, in turn, function to 
reinstate white racial equilibrium. Racial stress results from an interruption to what is racially familiar.”). 

15 See Feb. 16, 2017 court conference (ECF 87), at 64:13-66:24. 
 
16 See id. at 66:25-67:1, 69:22-72:24. 
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talk to CMs outside of her purview, which she described as “the housing plan.”17   
 

Former Deputy Mayor Glen stated that she did not participate in the meetings that the 
schools chancellor had with the Mayor.18  Former HPD Commissioner Rafael Cestero stated that, 
“I really didn’t get into school issues.  That was for Board of Education and, you know, it wasn’t 
. . . my purview to be involved in those conversations. . . .”19 
 
 Vicki Been’s successor as HPD Commissioner, Maria Torres-Springer, acknowledged that 
she was aware in general terms of controversy on the Upper West Side about changes in elementary 
school zones, of a debate in the same neighborhood about how to better racial integrate middle 
schools, and a debate about what the geographic zones should be for PS 8 in Brooklyn Heights 
and PS 307 in Vinegar Hill, but did not participate in conversations on these topics with either 
schools chancellor who has served during the de Blasio administration.20  (Again, the regular 
meetings that the schools chancellor has are with the Mayor.). Ms. Torres-Springer insisted that 
she had no view as to whether or not fear of potential racial change in . . . school composition 
drives some opposition to school rezonings.”21 
 

We had thought that Ms. Bozorg would be able to be more forthcoming because of her 
intimate involvement with the AFH process (and because it was she who was designated as HPD’s 
representative to a public forum on fair housing – including issues related to community preference 
– held by the publication City Limits – but, as noted earlier, she was not). 

 
The moral of the story is that the information about resistance to racial change in schools 

is most directly available from DOE, as is the information as to who amongst defendant’s executive 
branch officials, including but not limited to the Mayor, has been made privy to that information. 
 
III. The benefit of this discovery outweighs any burden 
 

Plaintiffs have had no document discovery on this topic and have had no depositions 
devoted to this topic.  DOE, on the other hand, must have a representative already familiar with 
these issues.  Note that plaintiffs are asking only for a deposition of a representative with 
appropriate knowledge, not a deposition, as originally contemplated, of the schools chancellor. 
 
IV. The August 2018 stipulation related to discovery disputes 
 
 The City will likely argue that the August 2018 stipulation precludes this request. But the 
plain language of the stipulation is to the contrary. Paragraph 18 of the Aug. 3, 2018 stipulation 

                                                        
17 See excerpt of transcript of Apr. 10, 2019 deposition of Vicki Been, Ex. 6 hereto, at 34:19-35:11. 
18 See Glen Depo., at 215:18-23.  Even in connection with whether it is true or false that there is little to be 
done as a matter of City action in terms of housing patterns as they are currently defined on the basis of 
race, Ms. Glen said that, “I haven’t really thought about it.”  Id. at 265:10-16. 
 
19 See excerpt of transcript of Nov. 14, 2017 deposition of Rafael Cestero, Ex. 7 hereto, at 229:3-8. 
 
20 See excerpt of transcript of May 10, 2018 deposition of Maria Torres-Springer, Ex. 8 hereto, at 149:20-
151:6. 
 
21 See id. at 151:7-153:4. 
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related to discovery disputes (ECF 518) precluded plaintiffs from seeking further discovery about 
defendant’s Housing and Neighborhood study (HANS), and paragraph 27, in identifying the right 
for additional good-cause discovery specifically excluded discovery about HANS even in the 
presence of good cause.  By contrast, paragraph 22 excluded a current or former DOE employee 
from the one supplemental deposition that was being agreed to as part of the stipulation but did 
not preclude such discovery when it came to the good-cause provision of paragraph 27.     

V. Conclusion

Plaintiffs have good cause for this discovery.  We have adduced additional evidence of 
probable DOE knowledge of resistance to racial change in schools.  We have not had the 
opportunity to depose any DOE official before.  We have not been permitted to depose the person 
who receives regular briefings from the schools chancellor (the Mayor). 

At this stage of the proceedings, it would not be proper to choose one interpretation of 
events (to the extent that defendant knew about resistance to racial change in the school context, 
it cordoned that knowledge off from its decisions relating to where and how it would be responsive 
in the housing context to those who wished to maintain the racial status quo), and to reject another 
interpretation of events (aware of multiple manifestations of resistance to racial change in multiple 
contexts, defendant decided that one way to pander to that  resistance was maintaining the outsider-
restriction policy).  Instead, the facts about scope and knowledge of resistance to racial change in 
schools should be allowed to be developed, and the decision about what interpretation of the facts 
developed should be left to the factfinder.  

Respectfully submitted, 

Craig Gurian 
Co-counsel for plaintiffs 

Craig Gurian

Case 1:15-cv-05236-LTS-KHP   Document 711   Filed 03/20/19   Page 6 of 6

https://ecf.nysd.uscourts.gov/doc1/127122962720


Case 1:15-cv-05236-LTS-KHP   Document 711-1   Filed 03/20/19   Page 1 of 6



Case 1:15-cv-05236-LTS-KHP   Document 711-1   Filed 03/20/19   Page 2 of 6



Case 1:15-cv-05236-LTS-KHP   Document 711-1   Filed 03/20/19   Page 3 of 6



Case 1:15-cv-05236-LTS-KHP   Document 711-1   Filed 03/20/19   Page 4 of 6



Case 1:15-cv-05236-LTS-KHP   Document 711-1   Filed 03/20/19   Page 5 of 6



Case 1:15-cv-05236-LTS-KHP   Document 711-1   Filed 03/20/19   Page 6 of 6



 1 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 
 
SHAUNA NOEL and EMMANUELLA SENAT, : 
 
   Plaintiffs,   : 
 
  -against-    : 15-CV-5236 (LTS/KHP) 
 
CITY OF NEW YORK,    : 
 
   Defendant.   : 
 
--------------------------------------------------------------x 
 

EXPERT REPORT OF PROFESSOR MYRON W. ORFIELD, JR. 

I. Qualifications and expertise. 

1. I am the Earl R. Larson Professor of Civil Rights and Civil Liberties Law and 

Director of the Institute for Metropolitan Opportunity at the University of Minnesota Law School.  

My primary responsibilities are teaching and directing the Law School’s Institute on Metropolitan 

Opportunity.  My curriculum vitae, which includes my publications over the last 10 years, is 

annexed hereto as Exhibit 1. 

2. I teach constitutional law, with a particular emphasis on the equal protection clause 

and the three major federal civil rights acts.  I also teach state and local government, land use 

planning, and legislation. 

3. The Institute for Metropolitan Opportunity is a legal and social science research 

center that studies racial segregation in schools and housing, state and local tax policy, land use 

policy, and regional governance in the 100 largest U.S. regions. It has recently embarked on a 

series of studies concerning the costs of government-supported affordable housing. 

4. I received my law degree in 1987 from the University of Chicago Law School.  I 

served as a law clerk to Judge Gerald W. Heaney of the United States Court of Appeals for the 
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able to buy the correct type of foods or personal products, and will be racially and culturally 

isolated and unhappy. 

59. Concerns about schools are often a major source of opposition to affordable 

housing. Research suggests that residents see racial change in schools as a proxy for educational 

quality, and will express concern that new housing, or housing with a different composition than 

currently exists in the neighborhood, will erode the quality of the schools. 

60. Likewise, where there is fear of changes in school assignment or zoning procedures 

out of proportion to any realistic concern, and where the changes have a racial element, officials 

can only reasonably suppose that concerns about school-based demographic change extend to 

concerns about residential racial change.  See, e.g., feedback from participants in City’s “Where 

We Live” (AFH) process as to community opposition (“Predominantly White and affluent 

communities often block attempts for integration in schools that would provide low-income 

communities increased access to quality schools (e.g., rezoning of schools, bussing students, or 

shelters in their neighborhood).  Often school efforts are viewed by White families as taking 

opportunities away from their kids.  NIMBYism is often centered on not wanting particular groups 

of people in a neighborhood, and there is a lack of willingness to have conversations about racial 

tension.”).14 

61. When community, political, and economic leaders or groups in nonwhite 

segregated neighborhoods oppose integrative programs, they typically raise a different set of 

concerns. They argue that the integrative program will change the neighborhood’s character or 

                                                             
14 See excerpt of Where We Live NYC, “Topic-Based Roundtable C: Education, Qualitative Data 
Synthesis,” Sept. 5, 2018, annexed hereto as Exhibit 9, at 5.    See also Ben Chapman, “NYC schools 
chancellor calls out parents against integration,” New York Daily News, Apr. 27, 2018, annexed hereto as 
Exhibit 10. 
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“culture,” or focus on fears of displacement of a particular racial or ethnic group, or lament 

“cultural” displacement.15 

62. Sometimes, I have found, concerns are expressed in an explicitly race-based way; 

that is, stating the importance, for example, of preserving an African-American neighborhood as 

African-American.  These explicit appeals are relatively rare in the current day (although I have 

sometimes seen such behavior in, for example, my home city of Minneapolis and many of its 

surrounding suburbs).  These kinds of comments occur in New York City, too.  For example, there 

is advocacy decrying the “whitening” of neighborhoods,16 as well as advocacy that asserts that 

development is resulting in “ethnic cleansing.”17  There is also the City Council Member who 

suggested that housing people by ethnic background is an option that should be considered.18   

63. Appeals to protect “our schools” are a classic form by which race-based resistance 

to outsiders is expressed (mostly in white neighborhoods).  But, in New York City, these comments 

appear in nonwhite communities, too.  So, for example, when a school rezoning plan was approved 

that would zone more students from white, upper-middle-class families into a school that currently 

principally serves lower-income African-Africans, the head of the PTA of the predominantly 

                                                             
15 In doing so, they are not, as previously noted, following the views of the majority of their constituents.  
See discussion supra, at 9-10, ¶¶ 33-36. 
 
16 See, e.g., excerpt of Sept. 2015 report of the Real Affordability for All coalition, annexed hereto as Exhibit 
11, at 5 (“Race is an undeniable factor here and needs to be acknowledged: mandatory inclusionary zoning, 
as currently conceived by the de Blasio administration, will lead to the whitening of neighborhoods like 
East New York and the South Bronx that are scheduled to be rezoned.”). 
 
17 See excerpt of Dartunorro Clark, “East Harlem Rezoning is ‘Ethnic Cleansing,’ Locals Say During 
Chaotic Vote,” DNA Info, June 21, 2017, annexed hereto as Exhibit 12, at 3. 
 
18 See Michael Gartland, “NYC councilwoman: It might be ‘beneficial’ to assign public housing by ethnic 
group,” New York Post, Mar. 27, 2015, annexed hereto as Exhibit 13. 
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