
April 24, 2023 
 
Regulations Division, Office of General Counsel 
Department of Housing and Urban Development 
451 7th Street, S.W., Room 10276 
Washington, D.C. 20410-0500 
Via hKps://www.regulaOons.gov/commenton/HUD-2023-0009-0001. 
 
RE: Docket No. FR-6250-P-01; RIN 2529-AB05; Affirmatively Furthering Fair Housing  
 
Texas Appleseed and Texas Housers appreciate the opportunity to provide comments on 
the proposed AffirmaOvely Furthering Fair Housing (AFFH) rule.   
 
Texas Appleseed (Appleseed) is a non-parOsan, non-profit, 501(c)(3) organizaOon and part of a 
naOonal network of public interest law centers. Our mission is to promote social, racial, and 
economic jusOce for all Texans. Our goal is to ensure that all families have the opportunity to 
live in safe and healthy neighborhoods with equal access to educaOonal and economic 
opportunity. 
 
Texas Low-Income Housing InformaOon Service (Texas Housers), a non-parOsan, nonprofit. 
501(c)(3) corporaOon has worked in Texas with community leaders in neighborhoods of 
people of color living with low incomes to achieve affordable, fair housing and open 
communiOes for over 30 years. CiOzen engagement, civil rights enforcement and fair 
housing are at the center of our work. 
 
The proposed rule is essenOal to the long overdue implementaOon of Title VII of the Civil Rights 
Act of 1968 (Fair Housing Act) and to rooOng out “[e]ntrenched dispariOes in our laws and 
public policies, and in our public and private insOtuOons, [that] have oeen denied that equal 
opportunity to individuals and communiOes”1 creaOng a fair and equitable country that benefits 
all Americans. We strongly support the frameworks HUD has put forward in the proposed rule. 
Following please find our specific comments based on our decades of work on Fair Housing 
issues. 
 
 
 
 

 
1 President Joseph A. Biden, Executive Order 1398: Advancing Racial Equity and Support for Underserved 
Communities Through the Federal Government, January 20, 2021. 84 Fed. Reg. 7009 (Monday, January 25, 2021) 
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General Comments on the Proposed Rule and Summary 
 

1. Require effective community engagement.  We have several general suggestions:  
a. Set a minimum engagement timeline: establish a minimum engagement 

timeline of at least 100 days, including a three-week pre-plan stakeholder 
identification and initial engagement period, a 30-day public review of the 
proposed equity plan, then three-week notice of public hearings, reasoned 
response to public comments within fourteen days and fourteen-day 
opportunity to meet and discuss before plan submiKed to HUD.  

b. Outreach Process: 
i. HUD needs to provide materials directed at low-income people and 

community organizations to explain fair housing and AFFH, why it is 
important, examples of how it can be achieved, what it means in the 
lives of members of protected classes.  

ii. HUD needs to develop an on-line FH Equity Web portal with 
resources and examples of what activities to achieve equity in fair 
housing means that is presented in easy to access resources, 
including multilingual videos.  

iii. Require jurisdictions and PHAs to view and promote the FH Equity 
Web Portal, especially to protected classes and residents of 
segregated subsidized and non-subsidized housing and include links 
to the portal on signs, publications, etc. and require HUD field staff 
and jurisdiction staff to familiarize with it and promote it.  

iv. HUD should develop a team of community engagement experts who 
work (on request) with jurisdictions/PHAs and/or local fair housing 
groups to plan and carry out an engagement process. 

2. Fair Housing IniLaLve Programs (FHIP) should assist members of protected classes 
to parLcipate in the Equity Plan development process.  HUD should train and 
require FHIPs to support the planning process and serve as a resource to idenOfy, 
engage, and support members of protected classes to parOcipate in the engagement 
process.   

3. HUD should retain the contribuLng factor analysis laid out in the AFFH Tools it 
proposed for the 2015 AFFH rule in sub-regulatory guidance as a set of 
recommended factors to be considered in the analysis. The 2015 AFFH Rule used 
an Assessment Tool that contained approximately 100 quesOons program 
parOcipants were required to answer in a prescribed format, as well as about forty 
contribuOng factors that program parOcipants were required to consider for each fair 
housing issue they idenOfied.” These quesOons and contribuOng factors should be 
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retained in sub-regulatory guidance on the proposed rule and program parOcipants 
should be strongly encouraged to consider them. They are essenOal to 
understanding current fair housing issues and developing appropriate remedies. 

4. Engage local jurisdictions through enhanced training. We agree with HUD’s 
statement that jurisdictions’ decisions to largely rely on consultants has not been 
good.  Reliance on consultants is an indication that: 1) the people managing the 
grants at the local jurisdictions do not understand the concept of fair housing; and 2) 
too many administrators have not embraced compliance with the spirit of the law. 
Historically, AFFH compliance has been limited to producing a report that does not 
impact policy and checking boxes or making vague representations to get federal 
funding. However, HUD’s Summary and the proposed rule focus too much on making 
the process simpler without dealing with the underlying problem that program 
parOcipants do not invest the time and effort to understand fair housing and AFFH, 
have deprioritized it, and have farmed out the obligation to assess and address fair 
housing issues to paid consultants. The regulation must require program parOcipants 
to take the time and make the effort to conduct a meaningful fair housing planning 
process and take significant steps to overcome the fair housing issues they idenOfy. 
This process requires a more active involvement of governing bodies and other 
agencies in the development of the assessment and actions. The proposed rule is 
clear that AFFH is a whole of government obligaOon, not merely something that the 
agency administering HUD funds must deal with. To enable a consultant-free process 
undertaken directly by program parOcipants HUD must provide adequate training 
and technical support for decision makers within the administering jurisdictions and 
PHAs. 

5. Make Equity Plans available publicly. We strongly support HUD’s commitment to 
"make all program participants’ equity plans available on a HUD maintained 
webpage, allowing program participants to review other program participants 
equity plans that have been accepted by HUD” as well as HUD’s commitment to 
make submiKed and final Equity Plans and progress reports publicly available on a 
HUD-maintained webpage. 

6. The Lmeline for submission of the first Equity Plans is too long but HUD’s review 
time and plan submission order is overly ambitious.  The proposed rule pushes 
back the timeline for submission of the first plans for several years.  The citizens of 
the United States have been waiting since 1968 for HUD to implement the Fair 
Housing Act’s mandate to overcome housing segregation and HUD should move 
forward more expeditiously. That said, we are concerned about the burden HUD is 
giving itself for review of the plans once it finally requires them to be submitted.  
One hundred days to review the plans is likely too ambitious unless substantial 
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additional staff resources are available for this work. HUD is also proposing to front 
stack the plans from the largest jurisdictions which should be the most lengthy and 
detailed plans. We feel HUD will collapse under the weight of trying to review the 
equity plans for all the major US cities within a 100-day period or end up giving them 
only cursory review.  

7. HUD has appropriately clarified that fair housing goals must be included in future 
planning documents including consolidated, annual and PHA plans. We support the 
requirement that, “program participants incorporate the fair housing goals from 
their Equity plans into their consolidated plan, annual plan or PHA plan” and that 
incorporaOng these fair housing goals includes the allocaOon of resources necessary 
to achieving the goal(s). 

8. Plans under review should be publicly disclosed and public input accepted. We 
strongly support that, “… the proposed rule will enable members of the public to 
have online access to all submitted equity plans, to provide HUD with additional 
information regarding Equity plans that are under HUD review, and to know how 
decisions on equity plan acceptance, and on program participants annual progress 
evaluaOons.". The public possesses important information and insight that HUD 
should consider in reviewing the plans.  The consideration of public comment at this 
point in the process will enhance the quality of the plans and minimize the number 
of administraOve complaints filed aeer the Equity Plan is accepted by HUD. 

9. Requirement that program parLcipants submit annual progress evaluations  We 
strongly support the proposed rule’s requirement that program participants conduct 
annual progress evaluations.  HUD should regularly review these reports and 
consider public input and complaints when evaluaOng whether program parOcipants 
are in compliance with their obligaOon to AFFH.  

10. Provide public noLce and opportunity to comment on proposed equity plan 
revisions. The proposed rule provides that a jurisdicOon may submit, with HUD’s 
approval, a revised equity plan. There should be a provision requiring public 
noOficaOon of the filing of a revision and the opportunity for the public to comment 
and to provide HUD with informaOon concerning the proposed revision. 

11. Creation of a robust process to accept and respond to AFFH complaints.  One of 
the most important things in the proposed rule is the provision creating a 
mechanism for members of the public to file complaints, and for HUD to further 
engage in oversight and enforcement. 

12. Establish a prompt and effective enforcement process. The proposed enforcement 
approach is based on other enforcement processes using in civil rights and fair 
housing laws. We agree with this approach but are concerned that in enforcing 
existing violations under current laws it too often takes years for HUD to carry out 
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an investigation and enforcement action. While we agree that it is important that 
HUD have robust authority for enforcement, HUD must improve the speed of its 
existing processes. 

13. Emphasize use of R/ECAPs as an important unit of analysis.  HUD’s explanation says 
that HUD will provide technical assistance in identifying racially and ethnically 
concentrated areas of poverty. There should be more detail on how a R/ECAP is 
defined demographically and economically in the rule. We wholeheartedly support a 
robust analysis that involves R/ECAPs as a starOng point to define distressed and 
segregated areas. 

14. Publicly disclose both decisions and their basis. HUD states that it will publish the 
equity plan submissions and acceptance decisions on a HUD webpage. This is 
essential. HUD should also commit to public disclosure of the basis for its decisions 
to accept or not accept a program participant’s Equity Plan and along with 
publishing submissions it should also publish correspondence between the 
jurisdiction and HUD concerning the plan. 

15. The burden of segregation and discrimination on protected classes outweighs the 
burden on the jurisdictions on complying with the proposed process.  In discussing 
the cost to jurisdictions versus the benefits of the rule, HUD notes that segregation 
combined with the legacy of discrimination against protected class groups and long-
standing, disinvestment of certain neighborhoods imposes and continues to impose 
substantial costs on protected class members and society in general.  We strongly 
agree and note that the burden of this segregation and discrimination far outweighs 
the costs of complying with the proposed rule. 

16. HUD should not accept the kind of broad, non-specific fair housing issues and 
ineffecLve proposed remedies prevalent in past fair housing analyses.   Having 
reviewed many Analyses of Impediments and Assessments of Fair Housing, we note 
that many jurisdictions’ analysis were largely based on a simplistic conclusion that 
the impediments to fair housing are the lack of affordable housing, lack of adequate 
incomes for members of protected classes, and/or a lack of public knowledge about 
fair housing. The remedies in these plans often consist simply of ill-defined 
commitments to build more housing (regardless of the location or affordability) and 
providing community educaOon on fair housing. The proposed rule should make 
clear that HUD will require a higher standard of analysis and that fair housing goals 
must include initiatives that are achievable and that produce measurable progress 
to reduce segregaOon.  

17. Jurisdictions and PHAs should be supported by HUD if they propose solutions to 
address substandard legacy HUD subsidized housing in R/ECAPs. The proposed rule 
should include guidance to jurisdicOons and PHAs stating the importance of 
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assessing the role of older, distressed multifamily HUD subsidized properties located 
in R/ECAPs in maintaining segregation and depriving residents of fair housing choice. 
The rule should propose a process to support fair housing initiatives that offer 
tenants in these developments an option to receive Housing Choice Vouchers and 
mobility assistance if they wish. Participating jurisdictions and PHAs should be 
encouraged to work with existing owners and HUD to replace these properties with 
new housing in a manner that affirmatively furthers fair housing; offering tenants 
who wish to move an option to do so while not displacing tenants who wish to 
remain in their current neighborhoods.  There are barriers at HUD itself that stand in 
the way of permitting it. Yet, it is one of the most significant fair housing initiatives 
that could be undertaken in many jurisdictions.  It will require coordination with 
HUD divisions overseeing public and subsidized housing to transfer project-based 
subsidies and permit access to HCVs. It will also require coordination with states 
who may need to adjust LIHTC Qualified Allocation Plans to incentivize housing tax 
credit awards to provide financing to transform these distressed properties. The 
proposed rule should encourage states to take actions to make these local and PHA 
initiatives feasible. 

18. Strongly support HUD’s statement that exclusionary practices are not the product 
of choices of protected class members.  We strongly agree with the statement in 
the rule explanation that, “[a]mple research demonstrates that ongoing 
discrimination and exclusionary practices, not preferences among low income, 
families, and members of protected class groups, drives residential and income 
segregation today.” We suggest that this be included in the rule itself. 

19. Homeownership should be addressed in the plan with an explanation on how it 
must also be made available in well-resourced areas.  We support language that 
jurisdictions should address homeownership opportunities in the plan. However, 
this direcOon should be supplemented with a requirement that homeownership 
initiatives must not be made available exclusively in R/CAPS and under resourced 
neighborhoods but also in well-resourced areas in a manner consistent with the 
rule’s requirement of a ‘balanced approach.” 

20. Plans should address actions to comply with VCAs and remedy civil rights/fair 
housing findings.  Equity Plans must address any civil rights findings against the 
program participant and any existing Voluntary Compliance Agreements and 
incorporate specific actions to remedy these findings and/or comply with these 
agreements in the plan. We request that if a VCA is agreed to, this will require an 
immediate revision of the plan to incorporate acOons to carry out the terms of the 
VCA. 
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21. Equity Plans should include a historical analysis of governmental policies and 
acLons that contribute to residenLal segregaLon today.  Steps to dismantle any 
ongoing impacts of these should be proposed. 

22. A participant with the ability to create greater fair housing choice outside 
segregated, low-income neighborhoods should not rely on solely on place-based 
strategies.  We strongly support HUD’s statement that states, “… a program 
participant that has the ability to create greater fair housing choice outside 
segregated, low-income neighborhoods should not rely on solely on place-based 
strategies.”  

23. Equity plans need to address the equalization of public infrastructure like flood 
control, sidewalks, and street lighting between R/ECAPs and well-resourced areas.  
This requirement should be emphasized and clarified in the rule.  Examples of the 
type of infrastructure that should receive close attention should be included. 

24. State equity plans must address fair housing impact of state laws, regulations, and 
practices. The proposed rule requires that the analysis area for states includes both 
entitlement and non-entitlement areas. We agree with this. There should also be 
language included stating that it is a state’s principal obligation to ensure that state 
policies, regulations and laws are consistent with the obligation to affirmatively 
further fair housing by the state and its subrecipients.  We note in Texas the state 
agency that develops fair housing planning documents ignores policies and rules 
enacted by other state agencies administering HUD funds and laws enacted by the 
Legislature that create impediments to fair housing by claiming an inability of the 
agency staff to evaluate or raise such issues.  The regulations should make clear 
there is no firewall between program administrators and the actions or inactions of 
other agencies or elected officials by which they may avoid addressing the resulOng 
fair housing barriers. 

25. Jurisdictions should be required to establish fair housing goals in each of the seven 
areas or demonstrate definitively they are not applicable.  The rule provides it is 
acceptable to adopt a small number of goals if the goals could ultimately result in 
outcomes that have a significant impact. The key to this being successful is HUD’s 
review to determine goals proposed produce significant impact. We do not advocate 
establishing goals for the sake of having a long list of goals, but there should be 
adequate goals of significant impact to make progress. 

26. HUD should develop a data tool comparing subsidized multifamily housing 
locations and demographics of the populations residing in each development with 
their impact on patterns of segregation and R/ECAPs.  We strongly support HUD’s 
development of a data tool comparing the locations and demographics of residents 
of each subsidized housing development with patterns of segregation and R/ECAPs. 
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As this data may take some time collect, we urge HUD to prioritize a dataset for that 
housing receiving a HUD subsidy. 

27. Program parLcipants should give the highest priority to fair housing goals that 
would be most effective for achieving material positive change for underserved 
members of protected classes. 

28. Support the requirement that jurisdiction or PHA makes formal certification and 
assurance regarding their equity plan.  We support the proposed language that 
jurisdictions will make certifications and assurances about the equity plan. 

29. Support HUD’s commitment to help program participants with ambitious Equity 
Plans secure additional resources. The proposed rule states that HUD will help 
jurisdictions that submit ambitious plans to secure additional resources. One 
example of this would be implementing our recommendation #18 to make HCVs 
available and otherwise facilitate and coordinate initiatives to replace existing 
segregated and distressed subsidized housing.  

30. Support the requirement that a presidentially declared disaster triggers a plan 
revision.  Disaster events often are accompanied by the allocation of significant 
federal resources for housing and infrastructure repair and there is an obligation to 
ensure that these funds are used in a manner consistent with fair housing laws and 
policies. 

31. Accept complaints and/or initiate compliance reviews regarding significant issues 
with the pace and methodology of carrying out the plan.  We understand the 
sentiment behind HUD’s statement that, “… the complaint process should not be 
used to attempt to micromanage the pace and manner in which they are 
accomplished, so long as program participants are continuing to make efforts to 
comply.” But this statement is too broad and would excuse the lack of any progress 
toward a goal if any effort, even if merely perfunctory was undertaken. 

32. HUD should not dictate in advance the scope of comments or complaints citizens 
may present but should limit action on complaints it judges to be immaterial or 
inappropriate.  

33. Support the proposed process for enforcement in case of a rule violation.  HUD has 
asked if the enforcement of violations of the AFFH obligation is appropriate. It is. 

34. Both private and publicly funded fair housing groups should be consulted in the 
development of the Equity Plan by the program parLcipant. 

35. Support robust requirements to provide language access to LEP persons in the 
proposed rule. 

36. States should be instructed to produce an analysis of their administration of the 
LIHTC program, including the Qualified Allocation Plan (QAP) as a component of 
the Equity plan. This analysis should include the geographic distribution of LIHTC 
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developments and the distribution of the inventory of units in well-resourced areas, 
R/ECAPs, the distribuOon of senior and family units, and the general levels of 
integration and segregation that has been produced by LIHTC under the QAP 
adopted by the state.  Local governments should be instructed to assess their 
policies and actions regarding the LIHTC program as well. 

37. When a complainant brings a complaint that results in a VCA the complainant 
should be involved in to be development of the VCA. 

38. In the definition of “community assets” include in the list of examples of factors 
“lower crime rates” 

39. In enumerating examples of public infrastructure include “drainage and flood 
control” among the examples. 

40. In the description of housing cost burden, require an analysis of the burden on 
various protected classes at the different percentages of median family income.   

41. Provide more guidance defining the demographic and economic characteristics of 
areas determined to be R/ECAPs. 

42. When jurisdictions or PHAs have associated subsidiary organizations or have 
financial relationships with third party owners or developers of affordable 
housing, require the jurisdiction or PHA to include such units in the Equity Plan 
analysis.  

43. In describing the required analysis of “local policies and practice impacting fair 
housing” require property location policies and practices be included. 

44. In describing the required analysis of “local policies and practice impacting fair 
housing” require an analysis of members of protected classes on a PHA’s wait list, 
comparing that to the characteristics of potentially eligible populations in the 
PHA’s jurisdiction and require the fair housing impact be assessed and addressed 
as necessary. 

45. The proposed rule states, “[p]rogram parLcipants’ consideraLon of the reach and 
breadth of their own authority and spheres of influence must be taken into 
account when determining which goals to set.” Clarify that laws, regulaLons and 
policies adopted by a poliLcal governing body of an administering jurisdicLon (city 
council, state legislature, etc.) are the responsibility of the jurisdicLon or PHA to 
address in the plan.  For example, if a state or local legislaOve body enacts a law or 
policy explicitly permiqng HCV discriminaOon it is the obligaOon of the jurisdicOon 
or PHA to note this as an issue and propose a remedy. 

46. Strongly support including the example in the proposed rule stating, “… where 
segregation of a development or geographic area is determined to be a fair 
housing issue, HUD expects the equity plan to establish one or more goals to 
reduce the segregation.” 
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47. Require program parLcipants to provide a complete and reasonable response to 
all comments received through the community engagement process. 

48. Strongly support the requirement that “all written comments received and 
transcripts, or audio or video recordings of hearings, held during the development 
of the equity plan be submitted to HUD” and further suggest that responses from 
the jurisdictions to public comments also be submitted. 

49. Strongly support the decision to permit the public to submit information related to 
the equity plan to HUD during the period of HUD’s consideration of the plan. 

50. Strongly support the provision that, “… program participants must incorporate the 
fair housing goals from their equity plans into planning documents required in 
connection with the receipt of federal financial assistance from another federal 
executive department or agency. “ 

51. Regardless of HUD’s ultimate decision regarding the ability of jurisdictions to 
combine the equity analysis with other planning functions, there should be at least 
two separate public hearings on the equity analysis, and one separate public 
hearing on the equity plan prior to adoption.  If there is only one hearing on the 
Equity Plan, the Equity Plan must also be considered in hearings on the Con Plan, 
Action Plan, CDBG needs assessment and PHA plans. 

52. Program parLcipants should be required to hold at least one virtual public hearing 
to allow persons who cannot travel or be present at an in person hearing to 
participate. 

53. In the discussion of public hearings and public input, the rules should make clear 
that written or email comments shall be allowed and that in person testimony at a 
public hearing is not required. 

54. We have observed that severe time limits on public input and testimony are often 
imposed by jurisdictions and PHAs in other planning and public comment 
processes. Severe time limits are inappropriate because an in-depth assessment of 
equity issues is required under the rule. For this reason, the rules should specify 
that jurisdictions must provide adequate time to members of the public for 
communications and presentations. 

55. The rule should require that program parLcipants record all public hearings, post 
those recordings on their websites, and share all written comments received on 
their websites along with the program parLcipant’s responses to public comment. 

56. Strongly support § 5.162 Review of Equity Plan as proposed in the rule. 
57. Recommend that the deadline for revision of the plan following a presidentially 

declared disaster be accelerated to become due within six months of the 
declaration. 

58. Support § 5.170 Compliance Procedures with regard to the complaint process 
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Responses to Questions for Comments 
 
Question 1: Are there ways in which HUD can further streamline this proposed rule or 
further reduce burden, while continuing to ensure an appropriate and necessary fair housing 
analysis that would enable program participants to set meaningful goals that will 
affirmatively further fair housing? 

 
The AFFH regulaOon was designed to address burdens idenOfied by both process reviews 
and grantees themselves, specifically, the lack of guidance and standardized format for 
Analyses of Impediments, and the cost of obtaining and analyzing data. The proposed rule 
addresses these concerns by providing program parOcipants with data and seqng out a 
clear and standardized process for complying with the AFFH obligaOon and provides 
program parOcipants with an extended Omeline and a submission and revision process.  
 
HUD’s main concern should be the costs and burdens that housing segregation and 
discrimination have imposed on Americans over multiple generations and the harm that 
has been disproportionately inflicted on members of protected classes. The importance of 
this regulation cannot be underestimated. While the proposed rule does impose 
administrative requirements and burdens on program participants, these are burdens that 
have in fact been in place for more than 50 years. Relative to the human, economic, and 
moral cost of continued segregation and discrimination, the burdens imposed by the 
proposed rule are minimal. 

 
Question 2: Does HUD’s removal of the requirement to identify and prioritize contributing 
factors still allow for a meaningful analysis that will allow program participants to set goals 
for overcoming systemic and longstanding inequities in their jurisdictions?  If not, how can 
HUD ensure that such an analysis occurs without imposing undue burden on program 
participants? 

 
We believe that HUD has struck the proper balance in the proposed rule. 
 
While we are concerned that many jurisdictions, in the absence of detailed guidance, might 
struggle to understand the root causes and, therefore, the most effective way to address 
important fair housing issues within their communities, we agree that HUD should not include 
the admittedly overly lengthy list of questions included in the 2015 AFH Tool in the proposed 
rule.  
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We do believe that HUD must provide detailed sub-regulatory guidance, training, and technical 
assistance to program parOcipants, parOcularly as they go through the Equity Plan process for 
the first Ome. Whether or not there is a specific detailed process for idenOfying contribuOng 
factors, fair housing issues do not emerge in a vacuum, and the Equity Plan process will require 
program parOcipants to engage in a meaningful analysis that includes the causes of 
longstanding and systemic inequiOes and set meaningful goals to overcome them. We are 
confident that, with sufficient guidance and technical assistance, program parOcipants will be 
able to conduct this analysis without having to answer over 100 specific quesOons. 
 
 
Question 3: HUD intends to continue to provide much of the same data it made available in 
connection with the implementation of the 2015 AFFH Rule through the AFFH-T, which is 
available at https://egis.hud.gov/affht/, while exploring possible improvements to the 
existing AFFH-T Data & Mapping Tool.  HUD is also exploring other approaches to 
facilitating program participants’ data analysis and making HUD-provided data as useful 
and easy to understand as possible for program participants and the public.  HUD seeks 
comment on the following related questions:   
 
Question 3.a: This notice of proposed rulemaking describes potential HUD-provided data, 
data and mapping tools, guidance, and technical assistance that may highlight some of the 
key takeaways from the HUD-provided data and help program participants identify likely 
fair housing issues.  Should HUD also provide static data packages that include some of the 
data included in the AFFH-T and a narrative description of those data?  If so, what data 
would be most helpful to include in these data packages and narrative descriptions?  For 
which program participants would data packages and narrative descriptions be most 
useful?  

HUD should continue to provide data, data and mapping tools, guidance and technical 
assistance that relieves program participants of a significant data collection and analysis 
burden and makes data and analysis as easy to use and understand as possible. HUD should 
expect to see the data and analysis provided incorporated into submitted equity plans. 

HUD should make the data itself available to program parOcipants and the public, but 
whether it will be useful to program parOcipants to duplicate HUD’s analysis is a quesOon 
for program parOcipants themselves. The data will probably be useful primarily to large 
program parOcipants with more resources to conduct data analysis and to academic and 
other researchers. 
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The data sets currently included in the AFFH-T are limited and the tool could be more useful 
to program parOcipants if it incorporated more data sets and provided data and analysis and 
mapping of that data. Congress should ensure that HUD has sufficient resources to reduce 
this burden for subrecipients and the HUD budget should prioriOze these data tools and 
guidance and technical assistance on how to use them because the Equity Plan affects how 
jurisdicOons use funds and administer programs across all HUD program areas. 

HUD should provide data, analysis, and mapping in the following areas: 

• ConcentraOon of environmental hazards: The only data on exposure to 
environmental hazards included in the AFFH-T is the NaOonal Air Toxics Assessment 
(NATA). There is an extensive body of research documenOng the negaOve effects of 
air polluOon - parOcularly traffic-related air pollutants - and the disproporOonate 
burden of air polluOon on communiOes of color, persons with disabiliOes, and low-
income communiOes, including asthma, harm to the central nervous system, and 
premature death.2 However, members of protected classes and underserved 
communiOes are disproporOonately exposed to environmental hazards beyond air 
polluOon. Local communiOes have, and conOnue to, permit, zone, and site toxic 
faciliOes near and in communiOes of color, states permit these environmental 
hazards and fail to enforce against industries that rouOnely violate their permits and 
state and federal law, and PHAs fail to miOgate exposure to lead paint and toxic mold 
. Exposure to environmental harms includes not only exposure to toxic materials and 
emissions, industrial accidents, heavy truck traffic, and the transportaOon of 
dangerous materials through residenOal neighborhoods. Proximity to environmental 
hazards also exacerbates the disproporOonate harm to underserved communiOes 

 
2 See, e.g.: 94    Traffic Related Air Pollu6on and the Burden of Childhood Asthma in the Con6guous United States in 
2000 and 2010. h&ps://carteehdata.org/library/webapp/trap-asthma-usa; Global, na6onal, and urban burdens of 
pediatric asthma incidence aEributable to ambient NO₂ pollu6on es6mates from global datasets. 
h&ps://www.thelancet.com/ac=on/showPdf?pii=S2542-5196%2819%2930046-4 ; Environmental Defense Fund. 
Finding pollu6on- and who it impacts most- in Houston. Available at 
h&ps://www.edf.org/airqualitymaps/houston/findings;; Bell ML, O'Neill MS,Cifuentes LA, et al. 
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caused by natural disasters. HUD must include addiOonal data and tools that 
document environmental jusOce issues. HUD should also require program 
parOcipants to use EPA’s EJScreen 2.1 tool, which allows users to map environmental, 
demographic, and index data, including the cumulaOve impact of higher polluOon 
burdens on vulnerable populaOons.   

• A full inventory of subsidized housing, including Public Housing and HUD-assisted 
housing that receives direct subsidies, low-income housing tax credit (LIHTC) funded 
housing, bond financed housing, housing securitized by government loans and loan 
guarantees, Project-Based Vouchers, government sponsored enterprises GSEs), and 
housing receiving assistance from HUD categorical grants like CDBG, HOME, HOPA, 
Housing Trust Fund, and the FHA. This data set needs to include spatial location of 
the developments, the characteristics of the tenants who occupy the properties 
including protected class status, the economic characteristics of the tenant 
population (categories of percentage of median family income) as well as income 
restrictions by percentage of median family income. It should also include, to the 
extent available, occupancy by persons using Housing Choice Vouchers, households 
with Limited, English Proficiency, etc. We recognize that in most jurisdictions this full 
level of data is not available, but it is important to developing an Equity Plan – 
particularly for PHAs - and HUD should devote resources and attention to creating a 
process for the collection and reporting of this data. Siting decisions regarding new, 
assisted housing and decisions regarding targeting of either rehabilitation assistance 
or the demolition and relocation of existing subsidized housing to well-resourced 
areas are at the core of fair housing remedies. Until such information is fully 
available it is essential that the Equity Plans are informed by the best available 
combination of national data and locally available data in order to carry out the 
most robust analysis possible and set meaningful fair housing goals. 

• HUD should provide data and informaOon on demoliOon, disposiOon, conversion, 
and other loss of publicly supported housing in the program parOcipant’s geographic 
area of analysis.  

• HUD should provide and direct program parOcipants to other available data on the 
relaOve levels of basic public infrastructure and services between neighborhoods 
occupied by underserved communities (including rural communities) and well-
resourced communities. Public infrastructure and services include drainage and 
flood control and mitigation, water and wastewater, sidewalks, street lighting, 
investment in schools and parks, public safety, emergency response, roads, public 
transportation, and public investment in economic development. Equity at its core is 
about all residents of a community receiving fair treatment from government in the 
provision of public infrastructure. HUD itself can provide data on program 
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participants’ past and ongoing investment of HUD funds in infrastructure and public 
services. Much of the data on local expenditures for infrastructure may not be 
available at a national level, but there are usually adequate data sources available at 
the state and local levels. An adequate equity plan requires the identification and 
collection of these data sources by the jurisdictions and public housing authorities, 
and the identification of fair housing issues and goals addressing these issues. This is 
also an area in which HUD should collaborate with other federal agencies to compile 
and make these data available.   

Question 3.b: What additional data and tools could HUD provide to facilitate a regional 
analysis?  

In addition to the data discussed above, HUD should expand data in the portrait of 
subsidized housing database. Many (but certainly not all) of the most severe burdens of 
segregation are born by the residents of HUD subsidized housing. Subsidized housing 
developments are often located within R/ECAPS, environmental hazard areas, food deserts, 
areas with comparatively high crime rates, and other undesirable characteristics.  Any 
serious effort to AFFH must consider how to address and remedy the problems of residents 
of these properties. These developments – including privately owned, HUD subsidized 
developments and units - are also largely older construction and have not been maintained 
and are more likely to be located in environmentally vulnerable areas. HUD should provide 
program participants, particularly PHAs, complete data and analysis on the demographics of 
the tenant populations of these properties and evaluations of the conditions of the 
properties and the economics of the developments. In addition to data, HUD must make 
technical assistance available to help program participants assess these properties, analyze 
data, and develop appropriate interventions and remedies to both improve housing units in 
underserved areas and demolish and relocate assisted housing to better resourced areas 
and safer areas. 

Assessment of equity in the provision of housing at various income levels requires knowing 
the income characterisOcs and rent level needs of the various populaOons of members of 
protected classes. For example, if persons of color or persons with disabiliOes have incomes 
that disproporOonately fall below 30% or 50% of AMI, a program parOcipant could then use 
this informaOon to appropriately establish levels of rent subsidy in affordable rental housing 
iniOaOves, including programs like density bonuses or tax abatements, in order to equitably 
serve these protected classes. 

AddiOonally, it is important for program parOcipants to have access to data on the number 
of cost-burdened households by income category and an inventory of the number of units 
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affordable and available to populaOons within each income category. This data and analysis 
of the laKer is available, for example, in the NaOonal Low Income Housing CoaliOon’s Out Of 
Reach and The Gap reports. Data on the locaOon and condiOon of these units is also 
important. If the only housing affordable and available to the lowest-income households is 
substandard and unhealthy, or exclusively located in under-resourced communiOes, it is not 
affordable housing under the proposed rule. Further, HUD should conOnue to work to 
establish a naOonal evicOons database. 

Question 3.c: What types of data relating to homeownership opportunities should HUD 
consider providing?  In addition to data on homeownership rates, which already are 
available in the consolidated planning data (CHAS) (which can be accessed at 
https://www.huduser.gov/portal/datasets/cp.html), including by protected class, what 
other data sources are reflective of disparities in homeownership opportunity?  

HUD must provide Home Mortgage Disclosure Act (HMDA) data on mortgage lending to 
enable program participants to identify potential discrimination and the disparate impact of 
the mortgage lending policies and practices of banks and other financial institutions. Other 
data HUD should make available includes homeownership rate at the Census tract level by 
protected class, home value appreciation rates over a 30-year period, foreclosure rates, 
indices of housing quality, rates of home sales over the past 30 yearsi, and expenditures of 
HUD funds on homeownership programs, including repair and preservation programs.  

Question 3.d: What other data sources should HUD provide for program participants to 
better identify the various types of inequity experienced by members of protected class 
groups that are the subject of the proposed rule’s required analysis? 

HUD should work with other federal agencies to provide non-HUD data sets relevant to 
program participants’ fair housing analysis, including: 

• USDA Rural Housing Development  
• Army Corps of Engineers data on existing proposed flood mitigation projects 
• DOJ  
• EPA data, including EJ Screen 2.1 
• FEMA maps on HUD flood hazard areas 
• HHS 
• Department of EducaOon data on Title I schools, civil rights complaints. 
• CFPB data sets on predatory lending, algorithmic discriminaOon, and background 

screening, and its tenant complaint system 
• Department of TransportaOon data and assessments 
• CDC Social Vulnerability Index scores by census tract  
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HUD should also provide data idenOfying all census tracts within a geographic area of analysis 
that are “disadvantaged communiOes” based on the socioeconomic, environmental, and climate 
risk indicators under the JusOce 40 IniOaOve Criteria along with an accessible summary of the 
potenOal and actual environmental hazards and climate resiliency concerns and historic 
preservaOon requirements applicable within that geographic area of analysis. 
  
Question 3.f: Should HUD consider providing data that are not nationally uniform if they are 
available for certain program participants even if such data are not available for all 
program participants?  If so, please provide examples of data that would be useful to 
provide for which there is not nationally uniform data and the reasons why it would be 
useful for HUD to provide these data.  

Yes. The fact that certain data is not available nationally should not mean that it is not used 
to identify fair housing issues in jurisdictions for which it is available. See our response to 
question 3.a. for examples. 

Question 5: In what ways can HUD assist program participants in facilitating the community 
engagement process so that the Equity Plans program participants develop are 
comprehensive and account for issues faced by members of protected class groups and 
underserved communities that program participants may not necessarily be aware of?  HUD 
specifically seeks feedback on the following:   
 
 
Question 5.a: Should HUD require that a minimum number of meetings be held at various 
times of day and various accessible locations to ensure that all members of a community 
have an opportunity to be heard?  Should HUD require that at least one meeting be held 
virtually?   

Yes. The three meetings required by the proposed rule should be a minimum. The 
engagement process for the Equity Plan should be an ongoing and iterative process that 
begins with public education on AFFH and the contents of the Equity Plan and the 
presentation of data and analysis identifying fair housing issues, and continues to solicit 
information and feedback from the public, particularly underserved communities and 
members of protected classes, on the identification of fair housing issues, identification and 
prioritization of fair housing goals, and strategies and actions to achieve these goals. Formal 
comment on the draft Equity Plan should be the last step in the community engagement 
process and public meetings and comment periods cannot by themselves constitute an 
adequate community engagement process. HUD should encourage program participants to 
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consider models like establishing an Equity Plan task force that were effective in 
jurisdictions that conducted an AFH under the 2015 AFFH rule.  We recommend that HUD 
provide resources to community-based organizations and stakeholders, particularly those 
with deep connections to members of protected classes and underserved communities, to 
assist with the community engagement process.  

HUD should require program parOcipants to hold at least one meeOng virtually or to hold 
hybrid in-person and virtual meeOngs. Virtual meeOngs reduce the burden of aKending an 
in-person meeOng on members of the public, for example transportaOon and childcare 
costs, and increase accessibility for persons with disabiliOes with certain types of 
disabiliOes. Virtual meeOngs also provide program parOcipants with the opOon to provide 
real-Ome capOoning, ASL interpretaOon, and real-Ome translaOon into mulOple languages 
for LEP populaOons. We cauOon that virtual meeOngs are not a subsOtute for providing 
equitable access to in-person meeOngs. Equitable access would include physical and other 
forms of accessibility for persons with disabiliOes, simultaneous translaOon for LEP 
populaOons (which should be determined according to the LEP populaOon of the 
jurisdicOon or PHA and not solely by requests from the public), and the provision of 
assistance like transportaOon and childcare.  

HUD should not allow program participants to combine the Equity Plan community 
engagement process with community engagement processes for other planning processes.  

Question 5.c: Should HUD require program participants to utilize different technology to 
conduct outreach and engagement?  If so, which technologies have proven to be successful 
tools for community engagement?  Are these technologies usable by individuals with 
disabilities, including those who utilize assistive technology or require reasonable 
accommodations such as real-time captioning or sign-language interpreters?  

As described in our response to 4.b., using technology to conduct virtual and hybrid in-
person and virtual meetings should be a required part of the community engagement 
process. The COVID-19 pandemic has demonstrated that virtual and hybrid meetings have 
been effective tools for public comment and community engagement. While the only 
options for public participation cannot be virtual, in part because members of certain 
protected classes are less likely to have access to broadband internet or the type of 
hardware that makes this kind of virtual participation feasible, members of the public 
should have the option to participate by phone, videoconference, in-person, or in writing. 
The Harris County Commissioners’ Court, for example, has conducted public comment both 
in-person and by phone for several years. Any use of these tools must be usable and 
accessible for individuals with disabilities, and accessibility is another reason program 
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participants should provide the public with multiple ways to participate in the community 
engagement process. 

Section 5.158 requires program participants to “employ communication methods designed 
to reach the broadest possible audience” but includes examples like publishing a summary 
of documents on its official government website and in a newspaper of general circulation. 
It is, frankly, hard to think of a method of communication less likely to reach members of 
the general public and members of protected class groups than publication in the legal 
notices section of a newspaper. Program participants should use a variety of 
communication methods, including radio, television, email, websites, and text. Most 
jurisdictions have Facebook pages or other social media accounts that they use to convey 
information to the public. The most effective communications tools, however, remain 
partnering with community-based organizations that are directly connected with and 
comprised of members of protected classes and stakeholders, including non-housing 
related organizations, that work directly with protected class populations and underserved 
communities. Examples of these types of organizations include social service providers, 
legal aid providers, churches, fair housing organizations, civil rights groups, and community 
organizing groups.   

PHAs should be expected to conduct direct outreach to their tenants and tenant-based 
voucher and Housing Choice Voucher recipients. 

All public notices should be in plain language, translated into the appropriate languages, 
and in forms accessible to individuals with multiple types of disabilities.    

Question 5.d: Has HUD sufficiently distinguished the differences between community 
engagement and citizen participation or resident participation such that program 
participants understand that HUD expects a more robust engagement process for purposes 
of the development of the Equity Plan than has previously been required for purposes of 
programmatic planning?  How can HUD ensure that these important conversations are fully 
had within communities while not significantly increasing the burden on program 
participants and the communities themselves?  Are there ways in which HUD can reduce any 
unnecessary burden resulting from separate requirements to conduct community 
engagement and citizen participation (for consolidated plan program participants) or 
resident participation (for PHAs)?  

The proposed rule does not sufficiently make clear the more robust engagement process it 
intends. We strongly object to combining the fair housing equity planning process with 
other public hearings and engagement around long-established programs like the 
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consolidated plan, acOon plan, and PHA plan. Fair housing equity planning will simply be 
lost in this process, and it is far more than can be expected of ciOzens to be able to 
parOcipate in a public process that requires a knowledge of each of these complex areas. 
Further, it muddies the clear disOncOon the proposed rule makes between the Equity Plan 
and subsequent program plans. The Equity Plan and its goals are the basis for other plans 
that must incorporate those goals; those planning processes cannot be conducted 
simultaneously, and the Equity Planning process cannot be limited to the type of 
community engagement program parOcipants are accustomed to providing for program 
plans. 

The truth is that community engagement and parOcipaOon oeen fail to actually inform 
program and policy decisions. The process is too difficult, the issues too opaque, and the 
Omeline too short to actually solicit informed public comment. The Equity Plan process is 
both new and involves issues that have not historically been part of HUD program planning 
processes. The proposed rule is clear that both the idenOficaOon of fair housing issues and 
the process of seqng goals to remedy the idenOfied issues must include meaningful and 
informed public input and that the program parOcipant “must proacOvely facilitate” this 
engagement. 5.158 (4) explicitly and appropriately requires program parOcipants to “[m]ake 
available to the public data and informaOon demonstraOng the existence of fair housing 
issues” and 5.158 is clear that the community engagement process “must allow for 
sufficient opportunity for the community to have the in-depth discussions about fair 
housing issues required by this secOon.” This will require providing informaOon about fair 
housing planning not only to members of the public and community leaders but also to 
elected officials and staff of the parOcipaOng jurisdicOon or PHA.  

Because this will be a new process for many jurisdicOons, and to reduce the burden on 
program parOcipants, we recommend that HUD produce community engagement materials 
on fair housing and the Equity Plan process to be circulated to the stakeholders prior to 
formal engagement rather than leaving hundreds of jurisdicOons across the country to 
develop these materials from scratch. ParOcipaOng jurisdicOons could then rely on these 
resources, modify the HUD materials or simply use them as a reference in creaOng their 
own.  

We also encourage HUD to create an Equity Plan Web Portal for data, research, informaOon, 
and examples of successful acOviOes that meaningfully addressed segregaOon and inequity, 
so that both program parOcipants and the public can gain a deeper understanding of fair 
housing principles, the harms of residenOal segregaOon and historical discriminaOon and 
disinvestment and engage directly with research and data on these issues in their own 
communiOes. 
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Question 5.e: Are there specific types of technical assistance that HUD can provide to assist 
program participants in conducting robust community engagement, including how 
community engagement can inform goal setting, implementation of goals, and progress 
evaluations?  If so, please specify the types of technical assistance that would be must 
useful. 

HUD should provide a model community engagement plan and provide materials that 
explain fair housing and AFFH, the Equity Plan process, and provide data analysis and 
mapping that presents data in a way that is understandable to members of the general 
public. HUD should provide intensive and ongoing technical assistance to program 
participants throughout the community engagement process and must ensure that these 
technical assistance providers, whether staff or contractors, have expertise in both fair 
housing and community engagement. 
 
In addiOon to providing technical assistance to program parOcipants, we encourage HUD to 
provide technical assistance to community groups, resident associaOons, and fair housing 
organizaOons that request it. 
 
HUD should also provide training for program parOcipants and officials and staff of 
parOcipant jurisdicOons and PHAs on fair housing and AFFH, the requirements of this rule 
and the planning process, and examples of fair housing goals and acOviOes that would 
support the program parOcipant’s eligibility for federal funding. This training should be 
required as part of the planning process.   
 
If resources for technical assistance are limited, HUD should prioritize providing intensive 
technical assistance to program parOcipants across a range of geographic areas. This would 
allow HUD to establish and test best practices for the Equity Plan community engagement 
process. The techniques developed and the resources generated by the provision of 
intensive technical assistance to a limited number of program participants would be 
available to all program participants and constituent groups. Ideally, of course, HUD would 
have the resources to provide intensive technical assistance to all program participants that 
need or request it. 
 
We recommend that HUD create an on-line fair housing portal where it posts materials, 
trainings, model plans, best pracOces, and specific examples of analyses indemnifying fair 
housing issues, potenOal fair housing goals for common fair housing issues and examples of 
acOviOes and strategies designed to make meaningful progress and achieve those goals.  
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Question 5.f: Should HUD require the community engagement process to afford a minimum 
amount of time for different types of engagement activities (e.g., public comments on 
proposed Equity Plans, notice before public meetings)?  If so, what should the minimum 
amount of time be in order to afford members of the community an equal and fair 
opportunity to participate in the development of the Equity Plan?   

Yes. We suggest a minimum of 100 days for the community engagement process, including:  
• A three-week pre-plan stakeholder idenOficaOon and iniOal engagement period;  
• A 30-day public review of the proposed equity plan; 
• Three weeks of noOce for public hearings; 
• Reasoned response to public comments by the program parOcipant within 14 days; 

and, 
• A 14-day opportunity to meet and discuss, noOce and opportunity.   

 
Question 6: HUD seeks comments on whether the definition of “Affordable Housing 
Opportunities” is sufficiently clear.  HUD also seeks comment on whether the definition 
should apply to both rental and owner-occupied units.  Are there other categories of 
affordable housing that should be explicitly referenced in this definition?  

We recommend that HUD clarify that housing “affordable to low- and moderate-income 
households” means that there is housing available to families at all income levels, including 
0-30% AMI, 31-50% AMI, and 51-80% AMI, at rents that do not require them to spend more 
than 30% of their income on housing costs and in locaOons that promote integraOon and 
provide access to opportunity and well-resourced areas. The definiOon should apply to both 
owner- and renter-occupied housing. 
 
Question 7: HUD has provided a new definition of “Geographic Area of Analysis,” which is 
intended to provide program participants and the public a clear understanding of the types 
and levels of analysis that are needed by different types of program participants.  Does this 
definition clearly articulate the geographic areas of analysis for each type of program 
participant and are the levels of analyses for the types of program participants appropriate 
to ensure Equity Plans are developed and implemented in a manner that advances equity?  
 
HUD’s definition recognizes that different geographic areas will be relevant to various parts 
of the analysis under 5.154. The definition is fairly clear about the geographic areas of 
analysis that states and insular areas should use but should be clarified for local 
governments and PHAs. 
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For local governments, the expected area of analysis must include lower levels of geography 
such as neighborhoods, ZIP codes, census tracts, block groups, housing developments, or 
porOons thereof – Houston's overall diversity, for example, should not be used to mask its 
high level of segregaOon and concentraOon of disadvantage in specific neighborhoods - and 
circumstances outside the jurisdicOon that impact fair housing issues within the jurisdicOon. 
Confining the analysis to jurisdicOonal boundaries would ignore the longstanding paKern of 
extreme segregaOon between urban areas and suburbs – of which Detroit is perhaps the 
best example – and now between inner and outer suburbs. The paKern of majority White 
areas seceding from more diverse school districts is another example of why a broader 
regional analysis is always necessary to idenOfy fair housing issues. 
 
Similarly, PHAs must analyze lower levels of geography, in parOcular their own housing 
developments, and issues outside their service areas that impact fair housing issues within 
the service area.  
 
Question 8: HUD requests commenters provide feedback on new § 5.154, which sets out the 
content of the Equity Plan.  HUD specifically requests comment on the following:   
 
Question 8.a: Are the questions in this proposed rule at § 5.154 effective for purposes of 
how to assess where equity is lacking and to facilitate the development of meaningful goals 
that are designed and can be reasonably expected to overcome the effects of past or current 
policies that have contributed to a systemic lack of equity?  Put differently, do the proposed 
questions clearly elicit from program participants an assessment of the fair housing issues 
that exist and their causes so that goals can be appropriately tailored to address the 
identified fair housing issues?   
 
Generally, the quesOons in the proposed rule are effecOve for the purposes of assessing 
where equity is lacking and facilitaOng the development of meaningful goals. However, they 
are not sufficient. While we do not suggest incorporaOng the full set of quesOons in the 
2015 Assessment of Fair Housing Tool into the proposed rule, we do recommend that HUD 
provide guidance and training materials that suggest detailed and granular quesOons that 
will help jurisdicOons recognize barriers to fair housing choice and equitable access to 
resources and opportunity and how they have been created and reinforced.   

 
The most criOcal quesOon in each of the seven areas of inquiry that program parOcipants must, 
at minimum, analyze, is “[w]hat public or private policies or pracOces, demographic shies, 
economic trends, or other factors may have caused or contributed to the paKerns described” in 
the data analysis. Understanding the historical causes of segregaOon and inequality is essenOal 
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to connecOng documented dispariOes to meaningful acOons to AFFH. SegregaOon is not natural, 
and it is not a maKer of free choice. It was deliberately created and perpetuated by government 
policy at the federal, state, and local level, from refusing GI Bill home loans to Black GIs and 
requiring that the post-World War II suburbs created with government subsidies have restricOve 
racial covenants, to local exclusionary zoning and failure to provide communiOes of color with 
standard levels of infrastructure and public services. Government created segregaOon, and it is 
responsible for dismantling it and alleviaOng its impacts on protected classes under the Fair 
Housing Act. The proposed AFFH Rule is a criOcal tool to help governments and PHAs 
understand both the causes and impacts of segregaOon, select ways to remedy the inequiOes 
they created, and take meaningful steps to do so.  
 
Program parOcipants also need to understand how the fair housing issues they idenOfy are 
interrelated and reinforce each other. For example, the deliberate siOng of highways through 
communiOes of color not only destroyed local economies and displaced enOre neighborhoods, 
but it has also conOnued to depress property values, cut communiOes of color off from 
resources, and inflict severe health consequences from asthma to early death, on adjacent 
communiOes. The most efficient and effecOve way to incorporate this analysis may be to have 
program parOcipants include a history of public acOons contribuOng to segregaOon in the 
jurisdicOon as a separate secOon of the analysis. This would provide program parOcipants with 
both historical context for exisOng condiOons and idenOfy many of the ongoing laws and policies 
that fail to AFFH. In the City of AusOn, for example, the City’s 1928 plan to create a “Negro 
District” on the east side of the city, the acOons the city took, including withholding city services 
and access to schools, to force families of color to move, and the construcOon of I-35 that 
reinforced the boundary between the majority Black and LaOnx east side and the rest of the city 
are criOcal context to understanding contemporary demographics, living paKerns, and 
dispariOes in access to resources. This kind of analysis is also important to idenOfying laws and 
policies which appear facially neutral but are in fact rooted in and perpetuate segregaOon and 
inequality.  
 
SecOon 5.154(d)(7) requires program parOcipants to connect local and state “laws, policies, 
ordinances, and other policies” to segregaOon/integraOon, R/ECAP/non R/ECAP areas, access to 
affordable housing opportuniOes in well-resourced areas, and equitable access to 
homeownership and other asset building and economic opportuniOes but does not explicitly 
require this analysis regarding access to community assets. HUD should modify 5.154(d)(7) to: 

• Standardize throughout the secOon that local program parOcipants are expected to 
analyze the effect of both local and state policies and pracOces as specified in the secOon 
heading. HUD makes clear in other secOons of the rule that program parOcipants should 
incorporate barriers presented by other levels of government or other enOOes into 
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analysis, but it should make this explicit in this parOcular secOon. Program parOcipants, 
including states and insular areas, should also consider the effect of federal laws and 
policies as well.  

• Add a subsecOon requiring an analysis of how laws, policies, and ordinances impede or 
promote equitable access to community assets, resources, and opportunity, including 
educaOon, employments, transportaOon, environmentally healthy neighborhoods, and 
adequate infrastructure and services. 

 
We also recommend that HUD include infrastructure investment and government services in 
the list of community assets at 5.154 (4)(i).  
 
Question 8.c: What additional areas of analysis, if any, should HUD include in § 5.154 that 
are not currently included in this proposed rule?   
 
As recommended in our response to QuesOon 7.a, HUD should require some historical 
analysis. While this analysis will be necessary in order to effecOvely answer the quesOons in 
5.154 (d), making it an explicit requirement and providing sub-regulatory guidance on how 
to conduct this analysis will make the process easier for program parOcipants. 

 
Question 8.d: Should the section on Fair Housing Goals (§ 5.154(g)) be modified, improved, 
or streamlined so that program participants can set appropriate goals for overcoming 
systemic issues impacting their communities?   
 
It is integral to AFFH compliance that program participants’ fair housing goals are 
meaningful and can be reasonably expected to result in material positive change. We also 
recognize that segregation, discrimination, and historical disinvestment have become 
structural, mutually reinforcing, and often invisible, and that there may be significant 
opposition to even identifying fair housing issues much less taking meaningful action to 
address them. However, jurisdictions cannot fail to identify fair housing issues or design 
goals to overcome them because these actions may meet with resistance. HUD has 
provided a way for jurisdicOons to balance different challenges to different types of fair 
housing goals in § 5.154(g)(f) by including both short-term goals where “material posiOve 
change is readily achieved" and long-term goals where material posiOve change takes place 
over a longer, but reasonable, period of Ome and this balance is incorporated in its 
definiOon of Fair Housing Goals in 5.152. While HUD allows program parOcipants to 
consider “the reach and breadth of their own authority and spheres of influence” when 
seqng goals, the “program parOcipant” is the enOre local government, state, or insular 
area, not solely whatever enOty administers one or more HUD programs.  
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HUD’s inclusion of examples of fair housing goals in (g)(3)(i) clarifies what a goal “designed 
and reasonably expected to result in material posiOve change” should look like and will be 
incredibly helpful to program parOcipants as they go through the Equity Plan process. We 
appreciate the inclusion of an example goal related to overcoming inequitable access to 
high-performing schools, and that the example goal is clear that, like all other fair housing 
goals, these types of goals must include both opening exclusionary areas to all children and 
increasing funding for schools in R/ECAPS. We strongly recommend including addiOonal 
examples of potenOal goals, parOcularly in the categories of dispariOes in access to 
opportunity and addressing inequitable distribuOon of local resources which program 
parOcipants may be less used to thinking of as fair housing issues. 
 
We suggest that, parOcularly for program parOcipants’ first submission of an Equity Plan, an 
appropriate goal would be to conduct a study or otherwise gather data on fair housing 
issues in order to clarify and quanOfy specific dispariOes in access to community assets and 
in other fair housing goal categories. For example, communiOes of color in Houston had 
long idenOfied lack of adequate drainage in their communiOes as an equity issue, but the 
city repeatedly asserted that open ditch drainage was present in all areas of the city and, 
therefore, not a problem it needed to address. When the city conducted a comprehensive 
drainage study using CDBG-DR dollars following Hurricane Ike, however, 80% of the city’s 
open ditch drainage was found to be in areas with majority BIPOC populaOons and over 
40% of that drainage was inoperable. Similarly, Harris County’s laudable efforts to include 
equity in evaluaOng drainage projects funded by a $2.5 billion bond passed following 
Hurricane Harvey have been hampered by the fact that it does not have a comprehensive 
overview of the condiOon of drainage infrastructure across the county (the county is 
currently conducOng that review). ParOcipants’ fair housing goals cannot be limited to 
informaOon gathering but neither can lack of data be used to jusOfy ongoing failures to 
address serious fair housing issues. Lack of data does not necessarily mean lack of 
discriminaOon. HUD should ensure that program parOcipants cannot use this as an excuse 
for complying with their obligaOons to AFFH.   

 
Question 8.e: This proposed rule does not currently identify which specific maps and tables 
contained in the HUD-provided data program participants should rely on in answering 
specific questions provided at § 5.154.  Should HUD require the use of specific data sets 
when responding to these questions in § 5.154, and if so, what benefit would that have?  
How can HUD ensure that program participants, in using the HUD-provided data, identify 
the fair housing issues and underlying reasons for what the data show in order to assess 
where equity is truly lacking in their geographic areas of analysis?   
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HUD should include, along with the data it provides, the questions the data is relevant for 
assessing while not limiOng jurisdicOons and PHA to apply the data only for the purposes 
HUD suggests. 
 
Question 8.f: What is the proper regional analysis program participants should undertake in 
order to identify fair housing issues and set meaningful fair housing goals?  Should different 
program participants have different required regional analyses (e.g., States vs. local 
governments; non-statewide PHAs)?   
 
Fair housing issues are not constrained by poliOcal-geographic boundaries and a regional 
analysis is criOcal to producing a meaningful analysis of fair housing issues. In Southeast Texas, 
for example, segregated housing paKerns exist both within major ciOes and between virtually all 
White smaller ciOes adjacent to or near the larger ciOes of Beaumont, Port Arthur and Orange. 
The City of Port Arthur is a majority BIPOC city (42.8% Black, 32.2% LaOnx, 6.5% Asian) 
surrounded by White bedroom communiOes like Bridge City (0% Black), and Nederland (4% 
Black). An Equity Plan that looked solely at demographics within one of these jurisdicOons 
would not provide an accurate picture of fair housing issues or allow for the selecOon of 
meaningful acOon steps to increase fair housing and equal opportunity. HUD’s definiOon of a 
region in 5.152 sets out the appropriate area of analysis for different types of program 
parOcipants.  
 
We recognize that any analysis that includes circumstances, laws, and policies outside the 
jurisdiction may be more politically fraught for some program participants than others. PHA’s 
who seek to locate public or other supported housing in Whiter and higher-income areas may 
face reprisals from the local government, for example, as has happened in Galveston and 
Houston.  HUD should not change these requirements, but this is a reason that community 
engagement, and particularly the fact that HUD will accept information directly from the public 
during its review of submitted equity plans, is so important.  
 
Question 8.g: Does HUD need to more specifically explain the required level of geographic 
analysis, whether in this rule itself or in sub-regulatory guidance, for purposes of the 
development of the Equity Plan, including how different levels of geographic analysis would 
facilitate the setting of fair housing goals that would result in material positive change that 
advances equity within communities?  For example, should HUD require certain types of 
program participants to conduct an analysis at the following levels of geography for each 
fair housing issue: Core-Based Statistical Area, Metropolitan Statistical Areas, Block Groups, 
Census Tracts, and counties?   
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HUD’s definition of geographic area of analysis appropriately specifies that jurisdictions 
must use lower levels of geography “where necessary to identify fair housing issues” but 
HUD should clarify when analysis at lower levels of geography is required. At a state level, 
for example, comparing Area Median Income by county or MSA instead of by Census tract 
would elide high levels of inequality within counOes. At the local jurisdicOon level, failing to 
look at demographics at the Census Block Group or neighborhood level could elide 
segregaOon and inequality within smaller geographic areas and affecOng protected classes 
with smaller populaOons. At minimum, HUD should provide specific sub-regulatory 
guidance about when analysis at different levels geography is necessary to idenOfy specific 
fair housing issues. 

Question 8.i: Has HUD sufficiently explained how to prioritize fair housing issues within fair 
housing goal categories for purposes of establishing meaningful fair housing goals?  What 
additional clarification is needed, if any?  

We recommend that HUD further clarify and emphasize that the prioriOzaOon of fair housing 
issues in a program parOcipant’s equity plan must consOtute a balanced approach. § 5.154 (g) 
(2) does state that the goals “taken together” should be “consistent with a balanced approach”, 
but the language in (3) staOng that “a program parOcipant may prioriOze implementaOon of 
parOcularly goals over others” may be confusing even though the requirement that “any 
prioriOzaOon will result in meaningful acOons that affirmaOvely further fair housing” also 
mandates a balanced approach. HUD should explicitly state that for any prioriOzaOon to “result 
in meaningful acOons that affirmaOvely further fair housing” parOcipants cannot prioriOze one 
approach over another; they must pursue a balanced approach when prioriOzing issues and 
developing fair housing goals.   
 
Question 8.j: In new § 5.154(e), the required analysis for Public Housing Agencies (PHAs), 
has HUD sufficiently tailored the analysis required for these entities, in particular for small 
or rural PHAs, while still ensuring the PHA’s Equity Plan is developed and implemented in a 
manner that advances equity for members of protected class groups, particularly those the 
PHAs serves or who are eligible to be served by the PHA?  How can HUD continue to 
streamline the required analysis for PHAs while also ensuring an appropriate fair housing 
analysis is conducted and meaningful fair housing goals are established and implemented?   

HUD should more specifically clarify the analysis required for PHAs to explicitly require them to 
review their own policies, practices, and procedures including tenant assignment plans, tenant 
selection policies, ways to de-concentrate or relocate legacy projects in under-resourced areas, 
and conditions in PHA-administered or supported housing. We suggest further areas of analysis 
in our response to k. below. 
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Question 8.k: Are there areas of analysis that HUD should include for PHAs that it has not 
included in this proposed rule that would better assist PHAs in meeting their obligation to 
affirmatively further fair housing?  This may include analysis addressed to PHA-specific 
programs, such as public housing, vouchers, Moving To Work, or other PHA programs, as 
well as by type of PHA, such as troubled or qualified PHAs.3   

HUD should explicitly require PHAs to review their own policies and procedures for fair 
housing issues, including: 

• Tenant assignment policies that segregate tenants by development,  
• Inequitable maintenance in developments segregated with people of color, 
• Lack of iniOaOve to improve and demolish and relocate obsolete and severely 

distressed properOes,  
• Failure to market HCVs in beKer resourced neighborhoods,  
• WaiOng lists that largely underrepresent some categories of persons of color, etc. 
• SiOng of housing developments 
• Policies around background checks and tenant selecOon policies related to re-

entering ciOzens. 

Question 8.m: Since HUD has removed the requirement to identify and prioritize 
contributing factors, as was required by the Assessment Tool under the 2015 AFFH Rule, do 
the questions in § 5.154 appropriately solicit responses that would include the underlying 
causes of the fair housing issues identified?   

As laid out in our responses to earlier subsections of Question 7, we believe HUD should be 
explicit that the identification of fair housing issues requires a historical analysis. Program 
participants cannot accurately identify fair housing issues or set or prioritize goals without 
understanding the causes of current conditions. Because many program participants – in part 
because of the federal government’s longstanding failure to enforce the AFFH mandate of the 
Fair Housing Act – will not have experience with either the Equity Plan process or the concept 
of AFFH HUD must provide detailed, substantive, and accessible sub-regulatory guidance. 

 

 
3 Section 2702 of title II of the Housing and Economic Recovery Act (HERA) introduced a definition of “qualified  
PHAs” to exempt such PHAs, that is, PHAs that have a combined total of 550 or fewer public housing units and 
Section 8 vouchers, are not designated as troubled under section 6(j)(2) of the 1937 Act, and do not have a 
failing score under the Section Eight Management Assessment Program (SEMAP) during the prior 12 months, 
from the burden of preparing and submitting an annual PHA Plan. See Public Law 110-289, 122 Stat. 2654, 
approved July 30, 2008, see 122 Stat. 2863.  
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Question 8.n: Are there specific questions HUD should ask that it has not proposed in § 
5.154 of this proposed rule?  

HUD should require a specific analysis of exposure to environmental hazards including 
which groups and communiOes are disproporOonately located near and exposed to 
environmental hazards, how this disproporOonate exposure has changed over Ome (e.g. 
because of the increased concentraOon of hazardous uses in a parOcular area, or a decision 
to rezone an area adjacent to a residenOal areas for industrial uses), and what public or 
private policies or pracOces, demographic shies, economic trends, or other factors may 
have caused or contributed to the paKerns of disproporOonate exposure to environmental 
hazards. 

Question 10: HUD has included several new definitions in this proposed rule and requests 
feedback on whether they should be drafted differently, whether there may be additional 
definitions that are not included that would be useful, and whether any definitions included 
in this proposed rule are unnecessary.   
 

• Affirmacvely Furthering Fair Housing The definiOon of AFFH remains the centerpiece 
of the exisOng and proposed regulaOon. 

• Affordable Housing Opportunices We recommend that HUD clarify that housing 
“affordable to low- and moderate-income households” means that there is housing 
available to families at all income levels, including 0-30% AMI, 31-50% AMI, and 51-
80% AMI at 30% of their income and in well-resourced areas. The inclusion of 
housing stability in this definiOon is appropriate and important. HUD should make it 
explicit that this definiOon applies to both owner- and renter-occupied housing. HUD 
should further define “accessible to individuals with disabiliOes.” What makes 
housing “accessible” will be different for people with different types of disabiliOes.  

• Balanced Approach We appreciate that HUD has included in this definiOon that 
place-based investment must be accompanied by preservaOon of affordable housing 
stock. What we are seeing in the City of Houston, and as a paKern naOonally, is 
government facilitated gentrificaOon and displacement in historical neighborhoods 
of color not only by providing tax incenOves and other public resources to 
developers to improve infrastructure but by directly intervening to prevent affected 
communiOes from negoOaOng community benefits agreements with those 
developers that would have preserved affordable housing units and ensured that 
current residents could benefit from new investments in community resources. HUD 
should remove the last sentence of this definiOon. Program parOcipants are required 
to take a balanced approach; they cannot assert that they are unable to create 
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greater fair housing choice outside segregated, low-income areas in order to jusOfy 
an exclusively place-based strategy.  

• Community Engagement. This definiOon appropriately includes “a process for 
incorporaOng such views and recommendaOons into planning processes, decisions, 
and outcomes.” SoliciOng community input and recommendaOons alone is not 
engagement. 

• Data/Local Knowledge HUD should consider whether these two categories of 
informaOon would be more accurately described as Quanctacve Data and 
Qualitacve Data. In the alternaOve, HUD should modify the definiOon of the Equity 
Plan to include “the analysis of fair housing data” and “local knowledge.” 

• Equity Plan 1.i should read “The analysis of fair housing data and local knowledge 
and idenOficaOon of fair housing issues required by the fair housing goal category;” 

• Fair Housing Choice “RealisOc housing opOons” must include “in good condiOon” as 
well as “affordable and aKainable.” 

• Fair housing strategies and accons We appreciate that this definiOon makes it clear 
that “subsequent planning documents” includes plans relaOng to educaOon 
infrastructure, environmental protecOon, etc., and not just subsequent plans related 
to HUD funding. 

• Integracon A definiOon of integraOon that rests solely on geographic concentraOon 
is incomplete and may have unintended negaOve consequences, parOcularly for 
members of protected classes. A gentrifying neighborhood may look more 
integrated, but that integraOon is not meaningful if newcomers seek to erase the 
history and culture of the exisOng community and if government policies are 
facilitaOng displacement. Similarly, protected class households who move to 
historically exclusionary communiOes may be met with hosOlity that denies them full 
access to community assets. Individuals with disabiliOes may have access to housing 
in integrated seqngs (as defined in the context of Olmstead) but if that 
neighborhood does not have sidewalks, for example, individuals that use 
wheelchairs will be unable to access community assets. In 2016 New York City high 
school students created a new definiOon of school integraOon that included not only 
numerical diversity but also the equitable distribuOon of resources and relaOonships 
across group idenOOes, among other factors. While we acknowledge the 
impossibility of providing data sets and mapping that captures a more nuanced 
vision of integraOon, HUD should encourage program parOcipants to use local 
knowledge to examine these issues how its policies and pracOces may be 
encouraging or impeding a more holisOc picture of integraOon and segregaOon. 
Local Knowledge This definiOon appropriately specifies that local knowledge 
includes “historical informaOon on why current condiOons within the geographic 
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areas of analysis exist and persist” and “informaOon provided to the program 
parOcipant during the community engagement process.”   

• Sicng Decisions The definiOon of “siOng decisions” should be expanded to include 
zoning and land use decisions about the siOng of environmental hazards and 
industrial uses. 

• Undeserved Communices The definiOon should specifically include immigrants, 
colonias, environmental jusOce communiOes, sexual assault survivors, and 
individuals with criminal histories as examples of underserved communiOes. 

• Well-resourced areas This definiOon appropriately idenOfies that well-resourced 
areas have and conOnue to benefit from public investment. Just as majority White 
areas are just as segregated as majority-BIPOC areas, concentrated advantage is just 
as much a result of deliberate government policy and resource allocaOon decisions 
as concentrated disadvantage. 

 
Question 11: Has HUD appropriately captured the types of populations—based on the 
characteristics protected by the Fair Housing Act—that have historically been underserved 
and continue to be underserved today in communities in the new definition of “Underserved 
Communities,” and if not, which additional types of populations or groups should HUD 
consider adding to this definition?   
 
HUD should specifically include immigrant communities, colonias, environmental justice 
communities, sexual assault survivors, and persons with criminal histories in its definition of 
Underserved Communities.    
 
Question 12: HUD requests feedback on whether including the definition of “Balanced 
Approach” is helpful in understanding how to connect funding decisions to advancing equity 
within communities and how this definition can be modified or improved in order to more 
clearly make that connection.   
 
It is important that HUD make clear that by “balanced approach” it is not implying that 
housing opportunities for protected classes should be “balanced” simply by creating equal 
levels of subsidy in distressed and segregated living environments. We fear that, absent 
additional information many participating jurisdictions will interpret the word “balanced” 
as giving safe harbor to automatically authorize 50 percent of housing development funds 
in R/ECAPs and other traditional areas where HUD funds have been almost exclusively 
directed to produce the extreme segregation that this rule is intended to start to correct. 
More elaboration is needed to explain the intent and a better term than “balanced 
approach” should be employed.  
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We appreciate that HUD’s definition of balanced approach points out the importance of 
anti-displacement measures when jurisdictions are making place-based investments. The 
historical disinvestment that has created concentrated disadvantage in historical 
neighborhoods of color has also put these communities at risk of displacement and 
destruction when they become attractive for investment. Too often these investments, 
whether local tax abatements, infrastructure investments, or tax incentives like 
Opportunity Zones benefit outside investors and not the underserved community, or 
worse, accelerate and facilitate displacement. Any racial or economic integration is a 
transitional state, and the end result is a community that has become a well-resourced area 
just as it resegregates as majority White. The final rule must explicitly mandate that 
investment in historically disinvested areas must be accompanied by anti-displacement and 
cultural preservation strategies.  
 
Question 13: HUD has changed the way submission deadlines are determined from the way 
submission deadlines were established under the 2015 AFFH Rule and requests feedback on 
whether the new submission deadlines provided in § 5.160 are clearer and are the 
appropriate way to create tiers for the submission by entities of different sizes.  HUD 
welcomes feedback on different cutoffs for this section that are accompanied by 
explanations of why different cut offs should be used instead of those in this proposed rule.  
HUD also welcomes comment on whether the timeframes set out in § 5.162 are appropriate 
and what, if any, obstacles might these new timeframes present with respect to the 
development of the Equity Plan and compliance with other programmatic requirements?   
 
We suggest that HUD move the timelines for submission of the initial Equity Plan forward 
by at least six months. As HUD notes in the proposed rule there are serious harms imposed 
on people who are entitled to protection under the Fair Housing Act by the perpetuation of 
segregation, and we would note, by the ongoing and improper use of HUD and other public 
funds by program participants.  HUD must move aggressively to implement this rule and 
not allow its first implementation to be further delayed for years. 
 
Regardless of whether it has been enforced, program parOcipants have been required to 
AFFH as a condiOon of eligibility for federal funds for over half a century. The proposed rule 
does not impose a new obligaOon, it provides a clear and considered process for 
demonstraOng compliance with an exisOng requirement, once which program parOcipants 
have repeatedly requested. We also note that the sooner a percentage of program 
parOcipants have gone through the Equity Plan process the sooner there will be models for 
other program parOcipants that can help them with their own processes. 
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We strongly agree with the requirement that jurisdicOons that are not required to submit 
Equity Plans within twenty-four months of the effecOve date of the final rule must update 
their current fair housing plans and submit them to HUD for publicaOon and potenOal 
review or, if they have updated their exisOng plans within the past three years, must submit 
those plans to HUD for publicaOon and potenOal review. HUD should accept informaOon 
from the public during its review of exisOng fair housing plans and informaOon received 
from the public should automaOcally trigger a review of an exisOng fair housing plan.  
 
The Omeframes set out in 5.162 are a significant improvement on the 2015 AFFH rule which 
deemed fair housing plans accepted without giving HUD sufficient Ome to actually review 
the majority of those plans. The best scenario for both HUD and program parOcipants is 
that any deficiencies that might result in future ineligibility for federal funds, including the 
obligaOon to repay funds, are idenOfied and remedied at the planning stage so that future 
enforcement is unnecessary. HUD has also provided procedures for program parOcipants 
that enable them to meet consolidated plan or PHA plan deadlines even if their Equity Plans 
have not yet been formally accepted by HUD.  
 
Question 14: HUD seeks comment on whether it should require new program participants to 
engage in any specific planning process or other actions to meet their obligation to 
affirmatively further fair housing prior to the submission of their first Equity Plan.  
 
Eligibility for the receipt of funds by new program participants should be subject to and 
conditioned on their submission of an equity plan and HUD’s approval of the plan. We see 
no point in having program participants go through two different planning processes. 
 
Question 15: HUD requests specific feedback on new sections §§ 5.170 through 5.174 and 
whether the compliance procedures and procedures for effecting compliance can be further 
clarified and improved.   
 
Throughout the rule, HUD is clear and explicit that compliance with the AFFH obligaOon is a 
condiOon of eligibility for federal funds and that the Secretary must terminate or refuse to 
grant or conOnue funding if a program parOcipant is violaOng federal law and refuses to 
remedy those violaOons. This clarity is an important correcOve to decades of non-
enforcement that have led many program parOcipants to regard the AFFH cerOficaOon as 
boilerplate contract term rather than a substanOve legal requirement. These provisions of 
the proposed rule do not impose any new substanOve requirements on program 
parOcipants. As HUD notes in its Summary of the rule, lays out the same complaint and 
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compliance procedures that exist under both the Fair Housing Act and other Federal civil 
rights statutes. We agree that these provisions benefit program parOcipants because they 
provide addiOonal compliance and enforcement tools that allow voluntary resoluOon of 
complaints without immediately triggering a challenge to the program parOcipant's 
cerOficaOon or HUD’s obligaOon to suspend or terminate funding.  
 
While we understand HUD’s reluctance to withhold funds because of the potenOal impact 
on underserved populaOons and members of protected classes, the conOnuaOon of this 
funding does not necessarily benefit these communiOes in a way that jusOfies allowing a 
program parOcipant to conOnue to spend federal funding in a discriminatory way or 
otherwise violate its residents’ civil rights. We share HUD’s belief that the Equity Plan 
process and the compliance process and procedures laid out in the proposed rule provide 
mulOple opportuniOes to avoid non-compliance and remedy violaOons on a voluntary basis. 
However, because HUD has largely failed to enforce the AFFH obligaOon for over 50 years, it 
may in fact be necessary for HUD to suspend or terminate funding to program parOcipants 
who refuse to comply with the AFFH obligaOon that renders them eligible for federal 
funding and it should not hesitate to do so. 
 
We also note that HUD has the opOon to place PHAs into receivership and conOnue to 
operate its programs for the benefit of residents; HUD does not need to terminate funding 
to obtain compliance from PHAs. 
 
We strongly endorse the compliance procedures in secOons 5.170 through 5.174. Although 
these secOons do not create new legal mandates or remedies, their inclusion clearly spells 
out these compliance procedures. We appreciate that the proposed rule clears up any 
confusion about whether failure to comply with the requirements of the proposed rule and 
acOons that are materially inconsistent with the obligaOon to AFFH is sufficient basis for an 
administraOve complaint under the Fair Housing Act. Although we believe that HUD has 
always had the authority to accept and invesOgate complaints about the failure to AFFH on 
the same basis as other complaints under the Fair Housing Act, it has historically declined to 
do so, requiring complainants to allege violaOons of other secOons of the Fair Housing Act, 
Title VI of the Civil Rights Act of 1964, or other civil rights laws, or as HUD notes, to file 
liOgaOon under the False Claims Act or other laws. While violaOons of the AFFH obligaOons 
are almost always in and of themselves or accompanied by violaOons of other civil rights 
laws, the proposed rule’s explicit recogniOon and provision of a process for complaints 
related to AFFH obligaOons allows complainants to focus on specific AFFH issues without 
having to file a broader complaint, reduces the invesOgaOve burden on HUD and program 
parOcipants, and affirms that complaints can be voluntarily resolved without requiring HUD 
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to challenge the program parOcipant’s cerOficaOons. The complaint and compliance review 
process provides a way for complainants to flag non-compliant Equity Plans for HUD review 
as HUD is unlikely to have the full complement of resources it needs to carefully review 
each submiKed Equity Plan. We note that many program parOcipants, parOcularly during 
the iniOal implementaOon of the proposed rule, will not be deliberately non-compliant or 
intenOonally violaOng civil rights requirements, and the complaint and compliance review 
process allows those jurisdicOons to correct any issues before they become more serious 
civil rights violaOons. Seqng out an AFFH complaint and compliance review process is highly 
likely to facilitate AFFH compliance. 
 
HUD should modify 5.170 to include a specific Omeframe for reaching a voluntary resoluOon 
before it issues a LeKer of Findings similar to those in 5.172.  
 
HUD’s asserOon that it does “not intend the complaint process to be used to reliOgate 
decisions made by program parOcipants in the planning process aeer opportunity for 
community input and HUD’s acceptance of an Equity Plan” contradicts the language in 
5.162(3) of the proposed rule. SecOon 5.162(3) states that HUD’s acceptance of an Equity 
Plan only means that HUD has found that the program parOcipant has complied with the 
required elements of 5.154 and “does not mean that the program parOcipant has complied 
with its obligaOon to affirmaOvely further fair housing . . . [and] does not limit HUD’s ability 
to undertake an invesOgaOon pursuant to 5.170.” While we hope that HUD will have the 
resources to both provide technical assistance to program parOcipants and to carefully 
review all submiKed Equity Plans, the rule requires HUD to accept the Equity Plan within 
100 days of receipt unless the Responsible Civil Rights Official extends the deadline or 
noOfies the program parOcipant that the plan is not accepted and must be revised. The 
suggesOon that what is currently a relaOvely weak community engagement requirement 
and HUD acceptance of an Equity Plan might consOtute some kind of safe harbor for 
program parOcipants is incorrect and not supported by the actual language of the proposed 
rule.  
 
We are also concerned by language in the Summary staOng that “HUD does not view the 
complaint process as a vehicle for general complaints about the acOviOes of the HUD 
program parOcipants that lack nexus to the AFFH requirements” and that “it generally 
would be insufficient for a complainant to allege that a rouOne decision made, or rouOne 
acOon taken by a program parOcipant does not affirmaOvely further fair housing.” Most, if 
not all of a HUD program parOcipant’s acOviOes have a nexus to the AFFH obligaOon, and it 
is oeen “rouOne” decisions and acOons that fail to AFFH or acOvely discriminate against 
members of protected classes. The point of the AFFH provisions of the Fair Housing Act is 
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that federal, state, and local government and private actors have rouOnely made decisions 
that created, enforced, and perpetuated segregaOon and concentrated disadvantage in 
underserved communiOes, and that it will require affirmaOve efforts to overcome these 
longstanding and deeply entrenched policies and pracOces. HUD should clarify which 
acOviOes of a HUD program parOcipant do not have a nexus with the AFFH requirement and 
what consOtutes a “rouOne” acOon or decision that would be an insufficient basis for a 
complaint. This clarificaOon is perhaps more important for program parOcipants than for 
potenOal complainants. 
While the public’s ability to file fair housing complaints based on AFFH is criOcal to the 
implementaOon of the rule, the process for resolving these complaints oeen excludes 
complainants and directly impacted persons from that resoluOon process. We do not dispute 
that voluntary resoluOon of these maKers is the best outcome, however, the exclusion of 
complainants and directly impacted persons from the voluntary resoluOon process oeen results 
in a Voluntary Compliance Agreement or other resoluOon inadequate to remedy violaOons of 
the Fair Housing Act, Title VI of the Civil Rights Act of 1964, and other civil rights and fair 
housing laws. This is not an issue unique to HUD or to AFFH, but meaningful community 
engagement must take place at all stages of the AFFH and Equity Plan process, including 
compliance and enforcement. We recommend the following changes to §5.170: 
 

• §5.170(b)(3) Any aKempt to reach a voluntary resoluOon of a complaint under this 
secOon should include complainants in the voluntary resoluOon process.  

• HUD should solicit feedback from directly affected persons and groups on any resoluOon 
of a maKer being invesOgated under §5.170, including on remedies to be included in a 
LeKer of Findings under §5.170(b)(4).  

• HUD should provide complainants with a copy of any Voluntary Compliance Agreement 
or other voluntary resoluOon when it is approved. 

• If complainants are not involved in the voluntary resoluOon process, they should have 
the right to challenge the Voluntary ResoluOon Agreement under the same process laid 
out in §5.170(b)(4) and (5) for LeKers of Findings.                 

  
HUD should provide specific Omeframes, as it does in 5.172, for effecOng compliance under the 
voluntary resoluOon process.  
 
AddiOonally, § 5.174 is silent as to the public’s right to access hearings required by 5.172. Where 
a hearing is provided in accordance with § 5.174, the rule should provide that such a hearing is 
open to the public, and any party who has filed a complaint related to the relevant hearing 
should be provided with noOce of the hearing and an opportunity to appear at the hearing. 
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We recommend that 5.172 include that a potenOal penalty for non-compliance is the obligaOon 
to repay federal funds obtained under false cerOficaOons. JurisdicOons should not be allowed to 
retain the benefit of public funds that they have used in a discriminatory manner and then 
effecOvely reject funding when their obligaOon to comply with federal law is enforced by 
refusing to comply with the proposed rule.  
 
While we share HUD’s hope that the Equity Plan, complaint, and compliance review processes 
will result in voluntary resoluOons, the major compliance and enforcement issue for the AFFH 
obligaOon that the proposed rule needs to address is the lack of compliance and enforcement 
for over 50 years, and the serious harms that have resulted from those failures.  
  
Question 16: This proposed rule provides a stronger link between the regulatory 
requirements for implementing the AFFH mandate and program participants’ subsequent 
planning processes in order to better ensure that all programs and activities are 
administered in a manner that affirmatively furthers fair housing, including by taking into 
account how to allocate funding to effectuate that obligation.  HUD requests comments on 
how HUD can further ensure that program participants are adequately planning to carry out 
activities necessary to advance equity in their communities.  Specifically, are certifications 
and assurances requirements in this proposed rule, along with the new regulatory provision 
at § 5.166 sufficient to achieve this objective, and if not, what additional regulatory 
language can be added that would achieve this objective?    
 
We appreciate that the proposed rule is clear that the Equity Plan process is separate from 
the consolidated plan or other program planning processes and that the fair housing goals 
in the Equity Plan must be incorporated into and guide the program and funding decisions 
contained in those program plans. The Equity Plan is not limited to activities carried out 
with HUD program funds or by the entity responsible for administering HUD-funded 
programs. The program participant is the local jurisdiction, state, or insular area and the 
Equity Plan is a comprehensive analysis and set of goals that includes not only housing but 
access to community resources and opportunities. The proposed rule affirms this in 
5.156(c) which requires program participants to “incorporate the fair housing goals from 
their Equity Plans into planning documents required in connection with the receipt of 
Federal financial assistance from any other Federal executive department or agency.” The 
obligations attached to Federal financial assistance under Title VI of the Civil Rights Act of 
1964 and its implementing regulations effectively require jurisdictions to engage in the kind 
of analysis contained in the Equity Plan; ensuring broad participation in the process and a 
compliant Equity Plan will streamline program participant compliance with civil rights 
requirements attached to other sources of Federal funding.  
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 The certifications and assurances are essential tools.  Ultimately, however, HUD must be 
prepared to move far more quickly to suspend or withhold funds if the activities, including 
plans and implement action are not carried out within the permitted timeframes.  
 
Question 17: Has HUD adequately incorporated the need to assess any lack of 
homeownership opportunities for protected class groups in this proposed rule?  If not, in 
what ways should access to homeownership be further incorporated?  Is there specific data 
that HUD could provide to further facilitate this analysis?   
 
HUD should state that when homeownership opportunities are made available, they use be 
made available not exclusively in economically distressed area but must also be 
affirmatively marketed to underrepresented members of protected classes in advantaged 
neighborhoods. Program participants should also analyze the impact of rising costs, 
displacement due to economic pressures including property taxes, selective code 
enforcement, and other impediments to preserving existing levels of homeownership by 
members of protected classes. HUD should provide HMDA data. 
 
Question 18: Are there other types of “Community Assets,” that should be included in the 
new definition and the analysis of disparities in access to opportunity for purposes of the 
Equity Plan? If so, which assets should be included that are not currently included in this 
proposed rule?  
 
Vulnerability to and protection from natural or man-made disasters should be included in 
the list of community assets. Generally, HUD should require a more specific and detailed 
analysis of disparities in exposure to environmental hazards in the Equity Plan. 
 
Question 19: How can HUD best facilitate receiving feedback on Equity Plans submitted for 
its review from members of the public in order to inform the review process and how should 
HUD consider such feedback?  HUD seeks comment on whether changes to the regulatory 
text are necessary, and specifically whether the new definition of “Publication” at § 5.152 
and the provisions in § 5.160 achieve this objective.   
 
The definition of Publication at 5.152 to include public posting on a HUD-maintained web 
page that includes the Equity Plan, annual progress evaluations, related notifications from 
HUD, and a dashboard to track the status of a program participant’s AFFH planning and 
implementation along with additional detail about which documents and notices will be 
published at 5.154(j) and 5.162 is a prerequisite to receiving public feedback. We do 
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recommend that 5.154(j)(2) be revised to require program participants to publish their 
HUD-reviewed Equity Plans on their own official websites. 
 
We strongly agree with the requirements at 5.160 (d) that jurisdicOons that are not required 
to submit Equity Plans within twenty-four months of the effecOve date of the final rule must 
update their current fair housing plans and submit them to HUD for publicaOon and 
potenOal review or, if they have updated their exisOng plans within the past three years, 
must submit those plans to HUD for publicaOon and potenOal review. HUD should clarify 
that it will accept public comments on the exisOng fair housing plans for 60 days from the 
date of publicaOon and that informaOon received from the public will trigger a review of an 
exisOng fair housing plan.  
 
Question 20:  there ways that HUD could better clarify how the fair housing goals from an 
Equity Plan are incorporated into subsequent planning processes?  If so, how can HUD 
clarify this requirement such that program participants will be able to implement their fair 
housing goals and achieve positive fair housing outcomes in their communities?   
 
HUD could potentially provide examples of how fair housing goals should be incorporated 
into subsequent planning processes, for example, by showing how the example fair housing 
goals in 5.154(g)(3) might be incorporated into a consolidated or PHA plan. We strongly 
recommend that HUD do exactly this in sub-regulatory guidance; provide an example how 
to identify neighborhood segregation, provide examples of fair housing goals designed to 
overcome this segregation, metrics, and timelines, and provide examples of how these 
goals could be incorporated into subsequent planning processes.  
 
Question 21: What forms of technical assistance could HUD provide that would better 
position program participants and their communities to develop their Equity Plans and 
ultimately implement and achieve the fair housing outcomes set therein?   
 
Please see our responses to QuesOon 4. 
 
Question 22: HUD specifically solicits comment on the proposal to publish submitted plans 
that it is reviewing but has not yet accepted or non-accepted.  HUD seeks comment on both 
the benefits of this proposal and concerns with it.  

 
Publication of plans under review is essential.  The public has a right to know how the 
program participant responded to and/or incorporated public comment on the draft Equity 
Plan into the version submitted to HUD. The public can only make relevant information 
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available to HUD if it knows what the program participant has submitted to HUD about its 
fair housing issues, goals, and proposed actions. The submission of public comments 
directly to HUD is critical to ensuring that Equity Plans are compliant with the proposed 
rule, particularly where members of protected classes may fear retaliation for providing 
public comment directly to the program participant, or where the program participant may 
face retaliation for identifying certain fair housing issues. This also allows HUD and program 
participants to identify and address issues with submitted Equity Plans before a formal 
complaint is filed. 
 
Question 23: HUD specifically asks for input on the following proposals for reducing burden 
on small program participants:  
 

Question 23.a: HUD notes that some pieces of the analysis may not always be relevant to 
some small program participants, depending on the local circumstances.  If specific parts of 
the proposed analysis are not applicable to a small program participant’s local 
circumstances, should HUD permit the program participant to respond to that specific piece 
of the analysis with “not applicable”?  If so, please identify the specific parts of the analysis 
that might not always be applicable and the circumstances under which it would not be 
applicable.  If HUD were to permit this, are there procedures it should follow to ensure that 
program participants still conduct an appropriate fair housing analysis, such as requiring an 
explanation of why the piece of the analysis is not applicable, with reference to HUD-
provided data, local data, and local knowledge, including information gained from 
community engagement?  HUD seeks comment on the extent to which it can achieve 
significant burden reduction for smaller program participants (and in particular small PHAs) 
by clarifying expectations in this manner rather than altering the proposed questions.  In 
responding to this request for comment, to the extent a commenter contends that a 
particular program participant can or cannot reasonably conduct the analysis set forth in 
the proposed rule, please describe the relevant local circumstances for the program 
participant, including any demographic patterns, number of units or consolidated plan 
program allocations, and local infrastructure, as well as the analysis the commenter 
believes the question is requiring.  

Despite the diversity of states and jurisdictions across the country, the creation and 
perpetuation of segregation and concentrated disadvantage and the resulting harms look 
remarkably similar everywhere. It is unlikely that there are pieces of the analysis in the 
current proposed rule that are “not applicable” to a significant group of jurisdictions, 
particularly because the required analysis includes regional conditions that affect fair 
housing issues within a jurisdiction. The criteria for “not applicable” should be strict and 



 42 

require the program participant to provide an explanaOon of why the piece of the analysis 
is not applicable, with reference to HUD-provided data, local data, and local knowledge, 
including informaOon gained from community engagement. HUD should clarify for program 
parOcipants that their analysis must include circumstances outside the jurisdicOon or 
service areas that impact fair housing issues within the jurisdicOon or service area. 

Question 23.b: HUD intends that the burden of analysis for many of the questions in the 
proposed rule will be lower for smaller program participants that have fewer people, places, 
and geographic areas to analyze and seeks comment on this topic.  Do the questions 
proposed in § 5.154 appropriately scale with the size and complexity of a program 
participant, such that it would be easier for smaller program participants to complete the 
analysis than larger program participants?  For example, does the fact that smaller program 
participants often operate in smaller communities with fewer people, fewer community 
assets, and less public infrastructure make the analysis easier to complete?  If so, how can 
HUD make explicit that the same question is expected to result in a less burdensome 
analysis for smaller or less complex program participants?  What other mechanisms could 
be utilized to minimize the burden for all program participants, but particularly smaller 
program participants, while ensuring an appropriate analysis is conducted to meet the 
proposed requirements in this rule?  

Yes. The analysis set out at 5.154 will be easier for smaller program participants to 
complete because of the scale of the analysis. HUD does not need to make this explicit in 
the rule, it can do so through sub-regulatory guidance and technical assistance. We note 
that HUD encourages joint equity plans that would distribute the analysis between multiple 
jurisdictions. HUD should not focus exclusively on the burden on program participants 
when the burden of harm caused by segregation and discrimination is borne by members of 
protected classes. The burden of data analysis is not comparable to the burden of, for 
example, a cancer cluster caused by a jurisdiction's choice to zone land next to a 
community of color for heavy industrial use or a PHA’s refusal to build public housing in 
safer, lower-poverty, and better resourced areas. 

Question 23.c: Are there other ways in which HUD can alter the required analysis for small 
program participants that meaningfully reduce burden while ensuring an appropriate AFFH 
analysis such that these program participants can establish meaningful fair housing goals?  

We believe many of these concerns about the burden on program parOcipants of all sizes 
are based on an inaccurate view of what an AFFH analysis requires and an assumed 
unwillingness of program parOcipants to engage in the planning process. The most effecOve 
way for HUD to address concerns about administraOve burden is to provide sub-regulatory 
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guidance and technical assistance. We recommend that HUD create sample Equity Plans for 
different program parOcipants and different sizes of program parOcipants that provide 
program parOcipants with a realisOc picture of what their Equity Plan should look like in 
terms of form and type of analysis.  

Question 23.d: To what extent, if any, should small program participants have modified 
community engagement requirements, such as requiring fewer in-person meetings and 
allowing different formats for meetings?  Are there other ways this proposed rule could 
modify community engagement requirements to reduce burden on small program 
participants, while ensuring that underserved communities and groups who have historically 
not participated in this type of engagement have the opportunity to be part of the process?  
For purposes of small program participants, are there other ways they may be able to 
receive equivalent input from the community, aside from those contemplated in the 
community engagement process set forth in the proposed rule, that would reduce their 
burden in obtaining local data and local knowledge, while still ensuring they have the 
necessary information to produce a well-informed and meaningful analysis?   

Three in-person meetings is not a demanding requirement; HUD should in fact consider 
requiring additional meetings for larger program participants. We strongly recommend that 
HUD require at least some of these meetings to by hybrid and allow the public to 
participate remotely.  

For further recommendaOons, please see our responses to QuesOon 4. 

Question 23.e: Would it be appropriate to modify the goal-setting requirements for smaller 
PHAs and consolidated plan participants and, if so, what modification would be 
appropriate? The proposed rule does not specify the number of goals that program 
participants must set.  It does provide that program participants must set goals that 
collectively address each of the seven fair housing goal categories (which may require fewer 
than seven goals, since a goal can address more than one category), unless no fair housing 
issue is identified for any category, in which case no goal is required to address that 
category.  HUD seeks comment on whether any modification of this requirement is 
appropriate for smaller entities.  

No modification of the requirement is appropriate. Fair housing equity issues are often just 
as severe in smaller jurisdictions as they are in larger jurisdictions and the proposed rule 
accounts for differences between jurisdictions as laid out in the question above. 
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Question 25: HUD seeks comment on whether it is necessary to establish a definition of 
“small PHA” or “small consolidated plan participant” and, if so, how HUD should define 
these terms.   

We do not believe this is necessary. 

Question 26: Program participants who collaborate and conduct a joint Equity Plan may 
benefit from pooling resources to overcome fair housing issues.  Are there further incentives 
HUD should or could offer to program participants that submit joint Equity Plans to HUD?  
 
HUD should consider offering additional time to program participants conducting a joint 
Equity Plan and ensure that it makes technical assistance specific to a regional analysis and 
plan available. 
 
Question 27: Proposed § 5.164 sets out the minimum criteria for when an Equity Plan must 
be revised. HUD seeks comment on whether the proposed § 5.164 properly captures the 
circumstances under which a program participant should revise its Equity Plan, and in 
particular on the circumstances under which a disaster should or should not trigger the need 
for such revision.     
 
Proposed 5.164 captures the minimum criteria for when an Equity Plan must be revised. 
While we agree that any presidentially declared disaster should trigger an Equity Plan 
revision, we recommend that any disaster impacting a program participant’s jurisdiction 
that affects more than 500 housing units should trigger an Equity Plan revision, regardless 
of whether there is a Presidential declaration. However, the time frame for these required 
revisions is too long, particularly since the revision might not require the submission of an 
entirely new Equity Plan but focus on the specific change, for example, the loss of 
affordable housing units. In the case of a Presidential disaster declaration that results in an 
allocation of CDBG-DR funding, the Equity Plan revisions will give the jurisdiction a head 
start on the required Action Plan.  
 
Question 28.a: Is 365 days an appropriate time limit?  Are there specific considerations that 
argue for a longer or shorter time limit?  

Whether 365 days is an appropriate time limit depends on how HUD defines the last 
incident of the alleged violation. In the context of AFFH, for example, each time the 
program participant signed an AFFH certification when it was not in compliance with the 
obligation to AFFH is a new incident of discrimination.  
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Question 28.b: What specific circumstances might constitute “good cause,” under which the 
Responsible Civil Rights Official might be justified in extending the proposed 365-day 
deadline (e.g., the conduct constituting the alleged violation was not known or made public 
within the 365-day period)?  Are there specific concerns that mitigate against a good cause 
exception (e.g., a concern about inconsistent application)?  

Specific circumstances that would constitute “good cause” include; that the conduct 
constituting the alleged violation was not known or made public within the 365-day period, 
that the jurisdiction withheld or otherwise failed to disclose data that revealed an alleged 
violation, and that members of protected classes feared retaliation if they filed a complaint 
at an earlier date. We do not believe there are any mitigating factors against an exemption. 

Question 29: A large amount of Federal funding flows through States to local jurisdictions, 
and HUD is interested in hearing about how States can utilize those funds to affirmatively 
further fair housing.  HUD recognizes the unique planning responsibilities of States, as well 
as the wide variation in data, including with respect to the varying sizes and geographies of 
States (e.g., urban and rural areas).  HUD specifically seeks comment on the data needs and 
tools that may be useful to States in conducting their Equity Plans.   
Question 29.a: How can States encourage broader fair housing strategies at the State level 
and in localities, and what changes, if any, are needed to the proposed rule that could 
improve its effectiveness as a tool for States to further fair housing goals?   

There are two principal ways that states can affirmatively further fair housing. First, by 
creating a state legal and regulatory framework to support fair housing choice and equal 
access to opportunity, and second, by allocating resources and ensuring that local 
jurisdictions allocate resources (including LIHTCs, disaster recovery funding, transportation 
funding, Clean Water grants, and other and state and federal funds) in a manner that 
affirmatively furthers fair housing. 

States, like other program participants, need to be clear that the AFFH obligation does not 
just apply to HUD funds but to other federal and government funding and activities. When 
our organizations filed a fair housing complaint against the State of Texas over its proposed 
allocation of CDBG-DR funds for recovery from Hurricanes Ike and Dolly in 2009, one of the 
major barriers to resolving the complaint was one state agency’s refusal to recognize that 
the AFFH obligation applied to non-housing activities.  

Question 29.c: Is there additional information HUD could provide to States, such as, for 
example, identifying regional issues where metropolitan areas cross State borders?   
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In addiOon to idenOfying regional issues where metropolitan areas cross State borders, HUD 
should provide states with examples of state laws that enhance fair housing opportuniOes 
and examples of state laws that are impediments to fair housing, especially from states with 
demographic or other similariOes.  

Question 29.d: How can HUD best display or provide data to States given their varied sizes 
and geographies in order to facilitate the analysis required by § 5.154?  

HUD should provide the same data and mapping it provides to other program parOcipants.  

Question 29.e: Given the unique role that States play, does the analysis and content 
required in the Equity Plan provide States with sufficient opportunities to coordinate both 
within the State (e.g., across various departments, offices, or agencies as well as with local 
jurisdictions) and, as appropriate, with neighboring States?   

States have a critical role to play in ensuring that jurisdictions within their boundaries are 
complying with their AFFH obligations, particularly given their role as pass throughs for 
federal funding. HUD should set some benchmark initiatives for states to commit to in their 
equity plans. 

One of the most important of these is to ensure that local jurisdictions and not 
discriminating against protected classes in the provision of the basic public infrastructure 
services that local governments provide, services like flood control, streetlights, sidewalks, 
parks, etc. HUD should require state to develop a methodology for and implement a 
statewide equity assessment of public infrastructure that identifies inequities in public 
infrastructure across neighborhoods in the state. 

Question 31: Certain definitions in this proposed rule contain language explaining how the 
defined term applies to the analysis required by § 5.154 and the type of analysis that HUD 
expects to be included in an Equity Plan.  HUD seeks comment on whether the inclusion of 
this type of language in the regulations is helpful and provides additional clarity regarding 
how the defined term should be used for purposes of developing an Equity Plan.  
 
Yes, the inclusion of explanatory language is helpful and provides additional clarity. Not 
only are many jurisdictions unfamiliar with the dual mandates of the Fair Housing Act and 
the concept of AFFH generally, but there is also a large amount of misinformation about 
both AFFH generally and what the proposed rule means. The clearer HUD can be about the 
actual content of the proposed rule and how jurisdictions can comply with the AFFH 
obligation the more helpful it will be to program participants and the public. 

 



 47 

Question 32: As explained in this preamble, the proposed rule would take a different 
approach than the 2015 AFFH Rule did as it relates to circumstances in which HUD has not 
accepted a program participant’s fair housing plan prior to the date HUD must accept or 
reject its programmatic plan (i.e., consolidated plan or PHA Plan).  Under the 2015 AFFH 
Rule, HUD was required to disapprove a program participant’s programmatic plan under 
such circumstances, putting the program participant’s continued funding at risk.  This meant 
HUD had only two options: (a) accept a fair housing plan despite deficiencies or (b) 
terminate the program participant’s funding.  In practice, although HUD rejected some 
program participants’ fair housing plans on initial review and required them to be revised 
and resubmitted, HUD then accepted every resubmitted plan before the program plan was 
due, and thus never invoked the only available remedy of rejecting a programmatic plan.  In 
this proposed rule, HUD sets out a more flexible framework that would enable HUD to take 
additional steps that do not put funding immediately at risk but give a program participant 
a reasonable opportunity to address deficiencies and submit an acceptable fair housing 
plan.  Under the proposed framework, HUD can reject a program participant’s Equity Plan 
but accept its programmatic plan, allowing funding to continue so long as the program 
participant signs special assurances prepared by the Responsible Civil Rights Official that 
require the program participant to submit and obtain HUD acceptance of an Equity Plan by 
a specific date.  The proposed rule provides that the program participant must commit to 
achieving an Equity Plan that meets regulatory requirements within 180 days of the end of 
the HUD review period for the programmatic plan and to amend its programmatic plans to 
reflect the Equity Plan’s fair housing goals within 180 days of HUD’s acceptance of the 
Equity Plan in order to continue to receive Federal financial assistance from HUD.  A 
program participant’s failure to enter into special assurances will result in disapproval of its 
funding plan.  Those program participants that submit special assurances but do not fulfill 
them within the timeline provided will face enforcement action that includes the initiation of 
fund termination and a refusal to grant or to continue to grant Federal financial assistance.  
Consistent with the increased transparency this proposed rule provides, HUD will publicly 
post all executed special assurances, and subsequently publicly post Equity Plans submitted 
pursuant to the special assurances and HUD’s decision to accept the plans or not.  HUD 
requests specific feedback on this special assurance framework in general and on revisions 
that would better effectuate the purposes expressed here and throughout this preamble.  In 
particular, HUD asks:   

 
Question 32.a: Does the special assurance framework, which would make program 
participants that enter into special assurances subject to the remedies set out in §§ 5.172 
and 5.174, provide sufficient incentive for program participants to develop and submit 
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compliant Equity Plans in a timely manner? Are there changes that can be made to this 
proposed rule that would further incentivize timely and sufficient submissions?   

While we do not object to some level of flexibility, we are concerned that allowing 
jurisdicOons to access federal funds when they are not substanOvely in compliance with the 
AFFH obligaOon may increase the need for enforcement and the terminaOon or refusal of 
conOnuing funding. Under the proposed rule, program parOcipants have a year to submit a 
compliant Equity Plan and revise their programmaOc plans to reflect their fair housing goals. 
This is too long.  

Thank you for your consideration of our comments. 

Sincerely, 

Madison Sloan, Texas Appleseed 
 

 
 
John Henneberger, Texas Housers 

 
 

 
i Some of this data may be available from firms that track home sales like Zillow. 




