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      G5NYWESC 
  1   UNITED STATES DISTRICT COURT 
  1   SOUTHERN DISTRICT OF NEW YORK 
  2   ------------------------------x 
  2 
  3   UNITED STATES OF AMERICA ex 
  3   rel. ANTI DISCRIMINATION 
  4   CENTER OF METRO NEW YORK , 
  4   INC., 
  5 
  5                  Plaintiff, 
  6 
  6              v.                           06 CV. 2860 (DLC) 
  7 
  7   WESTCHESTER COUNTY, NEW YORK,, 
  8 
  8                  Defendant. 
  9 
  9   ------------------------------x 
 10                                           New York, N.Y. 
 10                                           May 23, 2016 
 11                                           2:00 p.m. 
 11 
 12   Before: 
 12 
 13                          HON. DENISE COTE, 
 13 
 14                                           District Judge 
 14 
 15                             APPEARANCES 
 15 
 16   U.S. ATTORNEY'S OFFICE - CIVIL DIVISION 
 16        Attorneys for Plaintiff 
 17   BY:  DAVID J. KENNEDY 
 17 
 18   WESTCHESTER COUNTY LAW DEPARTMENT 
 18        Attorneys for Defendant 
 19   BY:  ROBERT F. MEEHAN 
 19        JAMES FRANCIS CASTRO-BLANCO 
 20        GEORGE BURNS 
 21   ACTING AS LEGAL COUNSEL TO WESTCHESTER:  RICHARD HOLWELL 
 22   ALSO PRESENT:  JAMES E. JOHNSON, MONITOR 
 23 
 24 
 25 
                     SOUTHERN DISTRICT REPORTERS, P.C. 
                              (212) 805-0300 

Case 1:06-cv-02860-DLC   Document 620-3   Filed 06/14/16   Page 2 of 4



                                                                 14 

      G5NYWESC 

  1            Once that special permit was issued back in 2013, it 

  2   proceeded in accordance with the rules of code, and various 

  3   agencies had to approve the conditions. 

  4            So while there was opposition, it has proceeded to the 

  5   point now where it's basically -- my understanding is the 

  6   construction plans have been fully submitted now.  They have to 

  7   be reviewed.  As long as -- there are some minor changes that 

  8   could occur, but at some point in time, the building permits 

  9   will be issued. 

 10            All during this period of time, while there was a view 

 11   that this was not the right location, they proceeded in 

 12   accordance with the original permit issued in 2013 by the town 

 13   of New Castle. 

 14            THE COURT:  I think the opposition of the community 

 15   during at least a period of time here has been, as you 

 16   acknowledge, vocal, including opposition from elected 

 17   officials. 

 18            But, in any event, I am trying to stay forward 

 19   looking.  So I want to know if you have any update or changes 

 20   to make to the county's description of the approval process 

 21   that was given to me in the last few weeks. 

 22            Does it remain reliable? 

 23            MR. MEEHAN:  Yes, your Honor.  The plans -- I think 

 24   the last submission, which was the week of May 11, indicated 

 25   that some plans had to be submitted that week.  Those plans 
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  1            Paragraph 33C of the consent decree imposes yet 

  2   additional obligations on the county, which it freely took upon 

  3   itself.  They are in connection with its obligation to 

  4   affirmatively further fair housing and further the goals. 

  5            As a result, under 33C, it had to create and fund a 

  6   campaign to broaden support for fair housing.  In March of this 

  7   year, the monitor made a recommendation that I find that the 

  8   33C obligation had been breached and that I require the county 

  9   to take five different steps to address the breach. 

 10            As I see it, there are essentially two different ways 

 11   in which the monitor is asserting there was a breach of the 33C 

 12   obligation. 

 13            One relates to the statements made by county officials 

 14   essentially in 2013, three years ago, during the period between 

 15   January and September.  The monitor's view is that the county 

 16   executive misrepresented the duties imposed upon the county in 

 17   the consent decree. 

 18            The county responds, if I understand it, by 

 19   essentially saying that those statements that the monitor is 

 20   focusing on were not a discussion of the consent decree but a 

 21   discussion of the very much failed process that we call the AI 

 22   process, the analysis of impediments process, that has been 

 23   part of the failed effort by the county to make a submission to 

 24   HUD that could be approved. 

 25            In connection with those statements in 2013, the 
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  1    UNITED STATES DISTRICT COURT 
  1    SOUTHERN DISTRICT OF NEW YORK 
  2    ------------------------------x 
  2    UNITED STATES OF AMERICA ex 
  3    rel. ANTI-DISCRIMINATION 
  3    CENTER OF METRO NEW YORK, 
  4    INC., 
  4 
  5                   Plaintiff, 
  5 
  6               v.                           06 CV 2860 (DLC) 
  6 
  7    WESTCHESTER COUNTY, NEW YORK, 
  7 
  8                   Defendant. 
  8    ------------------------------x 
  9                                            New York, N.Y. 
  9                                            June 7, 2011 
 10                                            2:30 p.m. 
 10 
 11    Before: 
 11 
 12                           HON. DENISE COTE, 
 12 
 13                                            District Judge 
 13 
 14                              APPEARANCES 
 14 
 15    CRAIG GURIAN 
 15         Attorney for Intervenor 
 16 
 16    ROBERT H. STROUP 
 17         Co-counsel for Intervenor 
 17 
 18    U.S. ATTORNEY'S OFFICE - CIVIL DIVISION 
 18         Attorney for Plaintiff 
 19    BENJAMIN H. TORRANCE 
 19 
 20    ROBERT F. MEEHAN 
 20    JAMES CASTRO-BLANCO 
 21         Attorneys for Defendant 
 22    Also Present: 
 23         James E. Johnson, Monitor 
 24 
 25 
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  1    moment, no, your Honor. 

  2             THE COURT:  Good.  So, Mr. Gurian, do you wish to be 

  3    heard with respect to the sequencing issue? 

  4             MR. GURIAN:  Yes.  Thank you, your Honor.  I 

  5    appreciate it.  We oppose the application to delay the Court's 

  6    ability to examine the substance of the matter.  We are now two 

  7    days shy of 22 months after your Honor's entry of the consent 

  8    decree, and unfortunately we haven't seen any progress.  It's 

  9    as if the litigation, your rulings, the consent decree all 

 10    never occurred. 

 11             Westchester has the same policies, the same excuses 

 12    and continues to be interested in avoiding making change that 

 13    affirmatively further fair housing, AFFH's.  This is really 

 14    across the board. 

 15             THE COURT:  I appreciate that that that's your 

 16    position, but in terms of the sequencing issue, why shouldn't I 

 17    address the motion to intervene first? 

 18             MR. GURIAN:  Because the Court has an independent 

 19    juridical interest in seeing that its orders are enforced, and 

 20    we really have two possibilities here; simultaneous briefing 

 21    and sequential briefing.  If we were to have simultaneous 

 22    briefing, which is more efficient in any event, since the 

 23    substantive issues are intertwined with the question of how 

 24    well the government and its monitor have or have not 

 25    represented the public interest here, if we have simultaneous 
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  1    briefing the government and Westchester have a complete 

  2    opportunity to be saying, your Honor, defer your consideration 

  3    for the arguments that have been made.  At the same time, when 

  4    your Honor sees the scope of the violations that Westchester 

  5    has, and I won't recite them now, when your Honor sees the 

  6    scope of the violations, we believe your Honor will be inclined 

  7    to exercise that independent judicial interest and your 

  8    interest pursuant to paragraph 58 of the consent decree to 

  9    compel Westchester to comply. 

 10             If, your Honor, there is sequential briefing, you have 

 11    a circumstance where we get to the end of the road on 

 12    intervention briefing, and you will have seen whether it's on 

 13    unit specific obligations or broader obligations that 

 14    Westchester hasn't been following what it's supposed to do, and 

 15    Westchester will then, I'm sure, pop up and say hang on, Judge, 

 16    we need now first to brief this other issue.  It's inefficient, 

 17    it deprives the Court of the ability to get this process back 

 18    on track. 

 19             And if I may add just one thing in about ten or 

 20    fifteen more seconds.  Something that has really marked this 

 21    process has been treating it as though it were a running 

 22    negotiation of some dispute in a foreign hot spot trying to get 

 23    people to cooperate or to talk with one another, perhaps one of 

 24    the parties might be able to walk away.  That's not what we're 

 25    talking about here.  We're talking about a lawful federal court 
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  1    order where even after the filing of the motions last week, 

  2    even after the filings of the motion, Westchester has said 

  3    publicly it will not comply with a core obligation of the 

  4    decree, and your Honor will recall writing, very famously now, 

  5    that the obligation to affirmatively further is not mere 

  6    boilerplate, but is a substantive obligation rooted in the 

  7    purpose and function of the Fair Housing Act in implementing 

  8    regulations, and again just this week after the filing of the 

  9    motions asked about two core requirements, an implementation 

 10    plan, an analysis of impediments to fair housing choice, 

 11    Westchester characterized those as, quote, "simply bureaucratic 

 12    documents." 

 13             There's really urgency here, because as the process 

 14    goes on in an unsupervised way, it's not simply a neutral 

 15    process where perhaps we can fix things later.  Time and 

 16    precious consent decree dollars are being spent in ways that 

 17    they shouldn't be.  So we respectfully submit that simultaneous 

 18    briefing really serves the Court's interests and the interests 

 19    of justice. 

 20             THE COURT:  Thank you very much.  Before I referred to 

 21    Mr. Johnson as a mediator and of course he's not.  He's a 

 22    Court-appointed monitor.  So I don't think it's fair to say 

 23    this consent decree is marching forward in a totally 

 24    unsupervised way.  But in any event, I don't want to make 

 25    judgments about the merits of either motion.  I will look with 
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  1    care at the briefing when it's before me. 

  2             I think, Mr. Gurian, your eloquent plea to do this in 

  3    concurrent briefing has some attraction, but I think it would 

  4    actually be far more efficient for all of us to know whether or 

  5    not the Antidiscrimination Center is empowered at this point to 

  6    ask me to take substantive intervention with respect to the 

  7    County's activities, and if the United States is going to 

  8    oppose the intervention, of course that is a second voice.  I 

  9    am assuming that Westchester is going to oppose the 

 10    intervention, so two voices here in opposition.  And while I'm 

 11    not trying to do a head count, it just does say to me again I'm 

 12    going to really have to take these issues seriously and I think 

 13    it would be best for us to do the briefing sequentially. 

 14             Now, let's set a schedule for the opposition and have 

 15    the government, not that you would be doing a joint opposition, 

 16    but has the government and has Westchester, have the two of you 

 17    talked about a briefing schedule so you're able to tell me, 

 18    give me a joint request? 

 19             MR. CASTRO-BLANCO:  Yes, your Honor.  I've spoken with 

 20    Mr. Torrance and compared notes on our ongoing manpower 

 21    shortages, vacation schedules and the like, but in order to do 

 22    this as efficiently as possible we would suggest to the Court 

 23    that the County's papers and the government's papers be 

 24    submitted to the Court on July 15, your Honor.  That would also 

 25    for another reason -- I'm sorry, July 29.  Because the AI is 

                      SOUTHERN DISTRICT REPORTERS, P.C. 
                                (212) 805-0300 

Case 1:06-cv-02860-DLC   Document 620-4   Filed 06/14/16   Page 6 of 6


	Declaration
	Exhibit 1 - Excerpts of Transcript of May 23, 2016 Hearing
	Exhibit 2 - Excerpts of Transcript of June 7, 2011 Conference



