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I.� Introduction

� Every� year,� W estchester� County� receives� millions� of� dollars� in� Community� Development�

B lock� G rant� (CDB G )� and� other� federal� housing� funds.� � The� only� way� that� W estchester� Î� or� any�

other� jurisdiction� Î� is� entitled� to� those� funds� is� by� certifying� that� is� has� and� will� Ðaffirmatively�

further� fair� housingÑ� (ÐAFFH Ñ).� � In� other� words,� W estchester� over� the� years� kept� representing� to�

the� federal� government� that� it� had� and� would� analyze,� identify,� and� act� to� overcome� impediments�

to� fair� housing� choice.�

� The� Anti-Discrimination� Center� (ÐADCÑ)� believed� that� W estchester� was� lying,� and� that�

the� County� had� no� intention� of� complying� with� its� AFFH � obligations.� � In� particular,� ADC�

believed� that� W estchester� was� determined� to� ignore� impediments� to� fair� housing� choice� that� were�

related� to� race� and� to� municipal� resistance� to� affordable� housing� development.� � The� aversion� to�

dealing� with� issues� of� race� was� particularly� egregious� is� view� of� the� fact� that� W estchester�

remains� staggeringly� residentially� segregated� on� the� basis� of� race� (see� map� on� page� 2).
Q
� � The�

aversion� to� dealing� with� issues� of� municipal� resistance� was� particularly� egregious� because,� as�

W estchesterÓs� own� H ousing� O pportunity� Commission� has� long� reported,
R
� municipal� resistance� is�

a� central� obstacle� to� the� creation� of� affordable� housing� units.� � �

� In� 2006,� ADC� sued� W estchester� under� the� federal� False� Claims� Act.
S
� � The� False� Claims�

Act� is� unusual� in� that� it� permits� private� actors,� including� not-for-profit� entities� like� ADC� Î� to�

bring� suit� on� behalf� of� the� federal� government� against� government� contractors� that� have� obtained� �

Q
� The� map� is� also� available� at� antibiaslaw.com/W estchesterSegregation.�

R
See,� e.g.,� W estchester� H ousing� O pportunity� Commission,� 2004� A ffordable� H ousing� A ction�

p� �� N

S
� The� complaint� is� available� at� antibiaslaw.com/complaint.�
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� government� funds� fraudulently.� � In� the� course� of� intensive� litigation,� W estchester� continued� to�

insist,� among� other� things,� that� the� County� was� not� segregated,� that� the� County� had� no� power� to�

influence� municipal� zoning,� and� that� a� focus� on� Ðaffordable� housingÑ� was� an� adequate� substitute�

for� a� focus� on� Ðfair� housing.Ñ�

� Early� in� 2009,� the� H onorable� Denise� Cote,� a� highly� respected� Federal� Court� Judge,�

granted� ADCÓs� motion� for� partial� summary� judgment� against� W estchester.� � She� found� that�

W estchester� had� Ðutterly� failedÑ� to� meet� its� AFFH � obligations� throughout� the� period� from� 2000�

to� 2006� (the� ÐFalse� Claims� periodÑ),� and� that� every� single� representation� that� W estchester� had�

made� during� the� False� Claims� period� to� the� federal� government� that� it� had� or� would� meet� those�

obligations� was� Ðfalse� or� fraudulent.Ñ
T

Despite� W estchesterÓs� protestations� that� it� was� not� residentially� segregated,� Judge� Cote�

also� noted� that,� ÐAccording� to� the� 2000� census,� over� half� of� the� municipalities� in� the� Consortium�

had� African-American� populations� of� 3%� or� less."
U

Judge� Cote� was� very� clear� about� the� impropriety� of� W estchesterÓs� conflation� of�

Ðaffordable� housingÑ� with� Ðfair� housing.Ñ� � � She� found� both� that� the� AFFH � regulation� "requires� an�

analysis� of� impediments� to� fair� housing� choice,� not� to� affordable� housing,"� and� she� found� that� the�

County� had� long� known� this� to� be� true.
V
� � Indeed,� she� found:

[T]he� County� had� its� own� internal� documents� from� before� the� false� claims� period�

relating� to� its� AFFH � obligations� and� the� preparation� of� AIs.� O ne� such� document,�

which� is� an� outline� of� the� CountyÓs� Fair� H ousing� Plan� (ÐFH PÑ),� sets� forth� the�

T
U.S.� ex� rel.� A nti-Discrimination� Center� v.� Westchester� County� (ÐA DC� Summary� Judgment�

DecisionÑ),� ___� F.Supp.2d� ___,� 2009� W L � 455269� (S.D.N .Y .),� at� *14,� 17,� and� 22;� also� available�

at� antibiaslaw.com/sjdecision� (Slip� O p.)� at� � 35,� 43,� and� 54.�

U
Id.� at� *10;� Slip� O p.� at� 24.�

V
Id.� at� *5-6,� and� 9,� fn.5;� Slip� O p.� at� 13-15� and� 21,� fn.� 5.�
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requirements� that� the� County� conduct� an� AI,� set� out� actions� to� be� taken,� and�

maintain� records.� The� end� of� the� outline� contains� the� following� reminder:�

ÐRemember:� This� [the� FH P]� is� not� a� report� on� affordable� housing,� but� FA IR �

housingAAAñ (emphasis� added).
W

� The� CourtÓs� decision� made� just� as� clear� the� fact� that� W estchester� had� long� collaborated�

with� municipal� resistance� to� affordable� housing:� ÐW hen� the� County� considers� where� to� acquire�

land� for� affordable� housing,� it� seeks� the� concurrence� of� the� municipality� where� the� land� is�

situated,� and� during� the� false� claims� period� the� County� would� not� acquire� any� such� land� without�

the� municipalityÓs� agreement.Ñ
X
� � The� results� of� W estchesterÓs� Ðpretty� pleaseÑ� approach� were�

appalling:� ÐThe� County� set� a� goal� in� a� 1993� Affordable� H ousing� Allocation� Plan� to� create� 5000�

affordable� housing� units;� however,as� of� July� 2005,� at� least� 16� municipal� units� in� the� County� had�

not� created� a� single� affordable� housing� unit.Ñ
Y

W estchester� had� improperly� conveyed� federal� funds� to� municipalities� despite� the� terms� of�

ÐCooperation� AgreementsÑ� that� it� had� entered� into,� by� federal� requirement,� with� each� of� the�

municipalities� that� participated� in� seeking� federal� funding� (the� ÐConsortiumÑ).� � As� Judge� Cote�

found,� ÐThe� agreements� pertained� to,� inter� alia,� CDB G � grants,� and� provided� that� the� County� is�

prohibited� from� expending� community� development� block� grant� funds� for� activities� in� or� in�

support� of� any� local� government� that� does� not� affirmatively� further� fair� housing� within� its�

jurisdiction� or� that� impedes� the� CountyÓs� action� to� comply� with� its� fair� housing� certifications."
QP

W
Id.� at� *6;� Slip� O p.� at� 15.�

X
Id.� at� *10;� Slip� O p.� at� 25.�

Y
Id.� at� *10;� Slip� O p.� at� 26.�

QP
Id.� at� *2-3;� Slip� O p.� at� 6.�
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Despite� this,� the� Judge� found,� "the� County� has� not� withheld� any� funds� or� imposed� any� sanctions�

on� any� participating� municipalities� for� failure� to� AFFH ."
QQ

� After� follow-on� decisions� whereby� the� Court� rejected� numerous� additional� positions� that�

had� been� taken� by� W estchester,� the� County� finally� agreed� to� settle� the� case.� � In� August� 2009,� a�

binding� Federal� Court� Order� was� entered� (the� ÐSettlement� O rderÑ).
QR
� � In� the� Settlement� O rder,�

W estchester� was� required,� among� other� things,� to� acknowledge� that� the� development� of�

affordable� housing� that� achieved� AFFH � goals� was� an� important� County� purpose;� that� the� County�

had� authority� to� overcome� municipal� resistance� to� such� goals;� that� it� was� appropriate� for� the�

County� to� use� such� authority;� that� W estchester� was,� indeed,� segregated;� that� all� County� housing�

policies� had� to� act� to� eliminate� segregation;� that� Ðaffordable� housingÑ� and� Ðfair� housingÑ� were�

not� interchangeable� terms;� and� that� the� goal� of� the� Settlement� O rder� was� not� simply� causing�

some� affordable� housing� to� be� developed,� but� rather� causing� affordable� housing� to� be� developed�

on� the� census� blocks�with� the� lowest� percentages� of� African-Americans� and� L atinos.�

� In� short,� the� heart� of� the� Settlement� O rder� is� the� frank� requirement� to� deal� with� racial�

segregation� and� to� overcome� municipal� barriers� that� stand� in� the� way� of� developing� affordable�

housing� that� would� AFFH .�

� O n� February� 2,� 2010,� W estchester� publicly� released� what� it� describes� as� an�

ÐImplementation� Plan.Ñ
QS
� � B ut,� just� like� putting� the� label� ÐAnalysis� of� ImpedimentsÑ� on� a�

document� that� failed� to� look� at� race� or� municipal� resistance� did� not� transform� the� document� into�

QQ
Id.� at� *10;� Slip� O p.� at� 25.�

QR
� The� Settlement� O rder� is� available� at� antibiaslaw.com/settlementorder.� � A� collection� of�

documents� relating� to� the� case� and� the� Settlement� O rder� are� available� at� antibiaslaw.com/wfc.�

QS
� The� ÐImplementation� PlanÑ� is� available� at� westchestergov.com/housingsettlement.�
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a� realAnalysis� of� Impediments,� so,� too,� putting� the� label� ÐImplementation� PlanÑ� on� a� series� of�

documents� that� reprise� W estchesterÓs� litigation� arguments� and� attempt� to� avoid� the� obligations� of�

the� Settlement� O rder� does� not� constitute� a� real� Implementation� Plan.�

� ADC� believes� that� W estchester� decided� on� an� approach� whereby� its� initial� submissions�

would� serve� as� a� tool� of� negotiation.� � That� is,� W estchester� would� submit� a� set� of� documents� that�

are� entirely� inadequate� with� the� hope� that� the� M onitor� would� agree� to� a� ÐcompromiseÑ� position.� �

All� parties� well� know,� of� course,� it� is� the� actual� terms� of� the� Settlement� O rder� that� control.� � As� a�

preliminary� review� demonstrates,� W estchesterÓs� submission:� (1)� fails� to� meet� the� requirements�

for� an� Implementation� Plan;� (2)� tells� the� M onitor� that� W estchester� does� not� intend� to� comply�

with� the� substantive� requirements� of� the� Settlement� O rder;� and� (3)� tells� H U D� that� W estchester� is�

still� not� meeting� the� AFFH � obligations� that� exist� separate� from� and� independent� of� the� Settlement�

O rder.�

II.� W estchester� Seeks� to� U ndermine� B oth� the� L etter� and� Spirit� of� the� Settlement� O rder

W estchesterÓs� submission� is� designed� to� look� like� an� Implementation� Plan.� � M any�

provisions� of� the� Settlement� O rder� are� referenced,� and� there� are� dozens� of� attachments� included.� �

B ut� it� does� not� take� long� to� see� that� the� submission� entirely� fails� to� provide� a� plan� Ðsetting� forth�

with� specificity� the� manner� in� which� the� County� plans� to� implement� the� provisions� of� [the]�

Settlement� O rder,Ñ� as� was� required� by� Settlement� O rder,� ¥� 18.� � W orse,� the� submission� reveals� a�

consistent� and� deliberate� design� to� ignore� the� principles� of� the� Settlement� O rder� in� favor� of� the�

discredited� policies� that� W estchester� pursued� prior� to� the� litigation� and� that� the� County� was�

unsuccessful� in� defending� during� the� litigation.�
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A.� W estchester� continues� to� purposefully� conflate� Ðaffordable� housingÑ� with� Ðfair� housingÑ�

The� terms� Ðfair� housingÑ� and� Ðaffirmatively� furthering� fair� housingÑ� are� intended� to� have�

some� meaning.� � Indeed,� the� Court� ultimately� found� that,� contrary� to� W estchesterÓs� attitude,� Ðthe�

AFFH � certification� was� not� a� mere� boilerplate� formality,� but� rather� was� a� substantive�

requirement,� rooted� in� the� history� and� purpose� of� the� fair� housing� laws� and� regulations,� requiring�

the� County� to� conduct� an� AI,� take� appropriate� actions� in� response,� and� to� document� its� analysis�

and� actions.Ñ
QT
� � During� the� litigation,� however,� W estchester� came� up� with� what� it� thought� was� a�

clever� idea.� � It� took� it� affordable� housing� programs� and� actions� and� dressed� them� up� with� a� new�

title:� Ðfair� and� affordable� housing.Ñ� � N othing� substantive� had� changed� Î� the� actions� and� programs�

did� not� have� any� fair� housing� component.� � There� was� simply� a� relabeling.�

� W estchesterÓs� rhetorical� effort� did� not� help� it� during� the� litigation,� but� the� months� since�

the� entry� of� the� Settlement� O rder� have� seen� this� sleight-of-hand� tried� anew.� � The� phrase� is� now�

faithfully� repeated� as� an� incantation.� � The� problem� is� a� serious� one.� � In� terms� of� W estchesterÓs�

unit-specific� obligations� under� the� Settlement� O rder� (the� 750� housing� units� described� not� as� a� cap�

but� as� a� �� � � �� � � in� Settlement� O rder,� £� 7),� those� obligations� arise� in� a� very� specific� context.� �

W estchester� was� required� to� spend� funds� to� assist� in� the� Ðdevelopment� of� new� affordable� housing�

units� that� A FFH ÈÑ� Settlement� O rder,� £� 5� (emphasis� added).� � That� is,� the� housing� units,� referred�

to� in� Settlement� O rder,� ¥� 7� as� ÐAffordable� AFFH � U nits,Ñ� are� not� random� or� interchangeable�

affordable� housing� units;� they� are� affordable� housing� units� that� must� affirmatively� further� fair�

� �� � � � � N

� It� was� essential,� therefore,� for� an� Implementation� Plan� to� give� substance� and� definition� to�

the� AFFH � element� of� the� housing� Î� specifically,� identifying� the� housing� as� that� which� would�

QT
A DC� Summary� Judgment� Decision,� supra,� 2009� W L � 455269� at� *20;� Slip� O p.� at� � 50-51.�
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reduce� segregation� and� other� barriers� to� fair� housing� choice.� � Instead,� W estchester� has� simply�

taken� its� definition� of� affordable� housing� and,� as� before,� simply� labeled� that� definition� Ðfair�

and� affordable� housing.Ñ� � This� is� not� a� matter� of� guesswork.� � The� County� sets� out� three�

ÐG uiding� Principles� &� O bjectivesÑ� for� its� Ðfair� and� affordable� housingÑ� units.
QU
N ot� one� has�

anything� to� do� with� fair� housing� or� with� AFFH � at� all.� � The� guidelines� reference� only� design�

criteria� and� issues� of� timelines,� cost,� and� efficiency.
QV

� The� consequences� are� profound.� � If� AFFH � plays� no� part� in� W estchesterÓs� Ðguiding�

principles� and� objectives,Ñ� then� all� that� follows� will� be� empty� of� the� required� AFFH � perspective.� �

For� example,� Settlement� O rder,� ¥� 25(a)� requires� W estchester� to� promote� a� Ðmodel� ordinanceÑ�

relating� to� zoning� and� development� review� Ðto� advance� fair� housing.Ñ� � A� fuller� discussion� of� the�

inadequacy� of� the� Ðmodel� ordinance,Ñ� and� its� incorporation� of� terms� that� violate� both� the�

Settlement� O rder� and� Fair� H ousing� Act,� follows� later� this� report.� � B ut� here� it� is� important� to�

highlight� the� fact� that� W estchesterÓs� definition� of� a� Ðfair� and� affordable� housing� unitÑ� is�

simply� the� definition� of� an� affordable� housing� unit.
QW

Thus,� for� example,� even� though�

W estchester� was� forced� to� acknowledge� as� new� County� policy� that� Ðthe� location� of� affordable�

QU
� W estchesterÓs� submission� consisted� of� a� main� document� and� a� series� of� appendices.� �

N umbered� references� preceded� by� ÐM SÑ� shall� refer� to� pages� of� the� main� document.� � The�

ÐG uiding� principles� &� O bjectivesÑ� appear� at� M S� 14.�

QV
i� N� � Sadly,� W estchesterÓs� desire� to� maintain� the� status� quo� is� embedded� even� in� these�

seemingly� neutral� criteria.� � For� example,� the� qualification� that� the� housing� be� compatible� with�

Ðthe� character� of� the� community� in� which� it� is� locatedÑ� Î� has� over� the� decades� been� used� as�

nothing� more� than� a� code� phrase� to� signal� that� no� development� that� disturbs� an� exclusionary�

status� quo� will� be� attempted).� � L ikewise,� what� development� is� and� is� not� Ðcost� effectiveÑ� depends�

significantly� on� how� a� property� is� zoned,� and,� as� discussed� extensively� later� in� this� report,�

W estchester� clearly� has� no� intention� to� use� its� authority� to� act� as� a� catalyst� to� lower� costs� by�

challenging� exclusionary� zoning.� �

QW
See� Appendix� D-1� at� p.� 1.�
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housing� is� central� to� fulfilling� the� commitment� to� AFFH � because� it� determines� whether� such�

housing� will� reduce� or� perpetuate� residential� segregation,Ñ� Settlement� O rder,� ¥� 31(c),� the� Ðmodel�

ordinanceÑ� provides� no� guidance� whatever� as� to� where� in� a� municipality� such� housing�

should� be� encouraged� and� where� it� should� be� discouraged.

� Just� as� startlingly� non-compliant� is� W estchesterÓs� statement� of� priorities� for� site�

� � � � � � � �� N
QX
� � � � There� is� a� list� of� nine� priorities,� and� the� conflicts� between� these� priorities� and� the�

Settlement� O rder� will� be� discussed� extensively� later� in� the� report.� � For� now,� the� point� is� that� the�

few� references� to� Ðfair� and� affordable� housingÑ� once� again� cannot� be� understood� to� have� any� fair�

housing� content� Î� the� County� is� simply� talking� about� Ðaffordable� housing,Ñ� despite� the� label.� �

H ad� W estchester� been� trying� to� implement� the� Settlement� O rder,� it� would,� of� course,� have� had� as�

a� first� priority� the� demographic� composition� of� the� census� blocks� in� relevant� municipalities� that�

best� served� the� O rderÓs� AFFH � purposes� (i.e.,� focusing� on� causing� development� on� the� census�

blocks� with� the� lowest� concentrations� of� African-Americans� and� L atinos).� � Demographic�

composition,� unfortunately,� is� not� amongst� any� of� the� nine� priorities� listed.� � M oreover,� fair�

housing� considerations� fail� to� make� an� appearance� in� the� rest� of� the� Ðprocess� and� approachÑ� that�

W estchester� describes� in� a� page-and-a-half� of� its� submission.
QY
� � B y� failing� to� incorporate� AFFH �

criteria,� W estchester� could� not� be� clearer� in� saying� that� it� is� stuck� in� the� mode� of� thinking� about�

affordability� and� maintenance� of� the� status� quo� only.
RP
� � That� does� not� and� cannot� implement� the�

Settlement� O rder.�

QX
� M S � 16.�

QY
� M S � 16-17.�

RP
� Another� good� illustration� of� W estchesterÓs� semantics� is� the� ÐFlow� chart� of� traditional� fair� and�

affordable� housing� development� process,Ñ� Appendix� H -2(i).� � The� flow� chart� identifies� more� than�

60� steps� in� the� process.� � N ot� one� has� a� fair� housing� component.�
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B.� W estchester� continues� to� ignore� fundamental� impediments� to� fair� housing� choice�

� As� W estchester� notes,� it� has� been� given� an� extension� of� time� to� produce� an� analysis� of�

impediments� to� fair� housing� choice.� � That� extension,� however,� does� not� excuse� W estchesterÓs�

failure� to� identify� or� plan� to� overcome� key� impediments� in� the� context� of� its� submission.� � The�

dictionary� defines� ÐimplementÑ� as� Ðput� into� effect,Ñ� and� defines� ÐplanÑ� as� a� Ðdetailed� proposal�

for� doing� or� achieving� something.Ñ
RQ
� � If� one� does� not� take� account� of� the� obstacles� one� can�

reasonably� expect� to� encounter,� there� can� be� no� detailed� plan� for� putting� the� Settlement� O rder�

into� effect.� � That� is� why,� for� example,� the� Settlement� O rder� demands� not� simply� benchmarks,� but�

demands� that� W estchester� Ðspecify� steps� and� activities� that� will� be� needed� to� meet� those�

benchmarks.Ñ� � Settlement� O rder,� ¥� 24� (emphasis� added).
RR

� Front� and� center� in� the� litigation,� in� the� ultimate� Court� decisions� ruling� against�

W estchester,� and� in� the� Settlement� O rder� is� the� stark� fact� of� residential� racial� segregation� in�

W estchester.� � Y et� W estchesterÓs� submission� fails� entirely� even� to� acknowledge� the� existence�

of� segregation,� let� alone� discuss� its� scope.
RS

There� is� no� discussion� of� where� the� most�

RQ
The� N ew� Oxford� A merican� Dictionary,� pp.� 853� and1304,� respectively� (O xford� U niversity�

Press,� 2001).�

RR
� W estchesterÓs� unilateral� decision� to� omit� relevant� benchmarks� is� discussed� later� in� this� report.�

RS
� The� Settlement� O rder� required� W estchester� to� acknowledge� the� existence� of� residential�

segregation� in� the� County,� demanding� that� W estchester� adopt� policy� to� eliminate� that�

segregation.� � Settlement� O rder,� ¥� 31(c).� � W estchester� has� since� sought� to� backtrack� by� changing�

the� requirement� from� Ðelimination� of� de� facto� residential� segregation,Ñ� to� the� Ðelimination� of� �� �

de� facto� residential� segregation.Ñ� � Cf.� � Settlement� O rder,� ¥� 31(c)� � � � � � legislation� adopted� by� the�

W estchester� B oard� of� L egislators� (Appendix� C-1� at� p.� 4).� � The� stubborn� resistance� to� confronting�

the� reality� of� segregation� is� disturbing;� as� a� practical� matter� the� language� change� only�

emphasizes� the� fact� that� the� obligation� requires� elimination� of� 100%� of� residential� segregation.�
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segregated� Census� B locks� are� located.� � W hat� is� the� specific� plan� to� counter� that� segregation?� �

There� is� no� discussion.�

� The� other� critical� impediment� to� fair� housing� choice� at� the� center� of� ADCÓs� false� claims�

case� and� its� resolution� is� the� municipal� resistance� to� the� development� of� segregation-reducing�

affordable� housing.� � As� noted� previously,� W estchesterÓs� own� H ousing� O pportunity� Commission�

has� long� recognized� the� existence� of� the� problem.� � A� letter� from� W estchesterÓs� Planning�

Department� included� in� its� current� submission� even� makes� passing� reference� to� the� fact� that,�

ÐThe� major� limiting� factor� in� implementing� County� funds� for� fair� and� affordable� housing�

development,� used� either� alone� or� with� other� funding� is� the� ability� for� the� developer� to� gain�

building� approvals� from� the� city,� town� or� village.Ñ
RT

Yet� the� submission� refuses� to� grapple� with� municipal� resistance� at� all.� W here� has� that�

resistance� been� expressed?� � H ow� has� that� resistance� been� manifested?� � H ow� will� the� County�

meet� its� obligation� pursuant� to� Settlement� O rder� ¥� 7(j)� to� Ðuse� all� available� meansÑ� (including�

legal� action)� to� overcome� municipal� resistance?� � A� submission� that� fails� to� address� these�

fundamental� questions� is� no� Implementation� Plan� at� all.� � �

C.� W estchester� continues� to� ignore� the� need� to� achieve� residential� desegregation

Subparagraphs� (a),� (b),� and� (c)� of� paragraph� 7� of� the� Settlement� O rder� set� forth�

�� � � � � ��� M� � � � � � criteria� for� where� it� is� permissible� to� develop� Affordable� AFFH � U nits� pursuant�

to� the� unit-specific� obligations� of� the� Settlement� O rder.� � B ut� the� Settlement� O rder� goes� beyond�

this� baseline.� � First,� it� is� clear� from� the� structure� of� the� Settlement� O rder� itself� that� the� goal� is� to�

RT
� M emorandum� from� Deborah� DeL ong� to� Susan� G erry,� December� 15,� 2009,� Appendix� H -4� at� p.�

2.�
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create� units� in� what� are� currently� the� least-integrated� areas.� � That,� for� example,� is� why� the�

number� of� units� designated� for� municipalities� with� African-American� populations� of� less� than�

three� percent� and� L atinos� populations� of� less� than� seven� percent� is� designated� as� a� �� � � �� �

(specifically� a� minimum� of� 630� units),� whereas� the� number� of� units� permitted� in� municipalities�

with� somewhat� higher� percentages� are� designated� as� maximums� (specifically,� two� groupings� of�

no� more� than� 60� units� each).�

Critically,� however,� the� Settlement� O rder� contains� additional� provisions� relating� to�

desegregation.� � These� include� the� requirement� that� all� of� W estchesterÓs� housing� policies� and�

programs� have� as� a� goal� the� elimination� of� de� facto� residential� segregation,� Settlement� O rder,� ¥�

31(a)� and� the� provision� that� the� Implementation� Plan� specifically� assess� the� means� by� which� the�

County� can� Ð��� � �� � � � the� development� of� Affordable� AFFH � U nits� in� the� eligible� municipalities�

and� census� blocks� with� the� lowest� concentrations� of� A frican� A merican� and� H ispanic� residents,Ñ

Settlement� O rder,� ¥� 22(f)� (emphasis� added).�

Thus,� the� Settlement� O rder� is� not� satisfied� with� having� housing� developed� in� ÐeligibleÑ�

municipalities� and� census� blocks� Î� paragraph� 22(f)� takes� that� as� a� given.� � The� point� of� the�

provision� is� to� say� that,� within� the� overall� universe� consisting� of� ÐeligibleÑ� blocks,� W estchester�

has� to� identify� the� means� by� which� to� maximize� development� on� a� particular� type� of� block.� �

W estchester� completely� ignores� it� obligation� to� plan� to� achieve� maximum� desegregating�

effect� with� the� development� of� the� units� in� question.�

W hat� the� County� does� instead� is� engage� in� two� transparent� dodges.� � First,� W estchester�

answers� the� question� of� what� definitions� are� to� be� used� in� handling� Census� data,� but� fails� to�

analyze� the� data� and� present� information� specifying� the� Census� B locks� with� the� lowest�
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percentages� of� minority� residents.
RU

H ad� W estchester� been� interested� in� compliance,� it�

would,� for� example,� have� identified� the� fact� that,� within� Ðfirst� tierÑ� eligible� municipalities�

(African-American� population� of� under� three� percent� and� L atino� population� of� under�

seven� percent)� there� are� over� 3,000� Census� Blocks� comprising� over� 130,000� acres� and�

populated� by� more� than� 200,000� people� where� the� population� of� each� block� is� less� than�

three� percent� African-American� and� less� than� seven� percent� L atino.� � Indeed,� within� that�

total,� over� 40,000� acres� are� comprised� of� Census� B locks� with� an� African-American� population� of�

less� than� one� percent� and� a� L atino� population� of� less� than� three� percent.
RV

W estchesterÓs� second� dodge� is� to� pretend� that� the� Settlement� O rder� only� demands� that�

municipalities� and� blocks� be� � � � � � � � � � � � for� the� purpose� of� determining� whether� percentages� of�

minority� residents� exceed� the� percentages� allowed� under� Settlement� O rder,� ¥� 7.� � Indeed,� the�

appendix� specifically� entitles� its� discussion� ÐDetermining� eligibility� of� municipalities� and�

blocksÑ� (emphasis� supplied).
RW

In� fact,� Settlement� O rder,� ¥� 22(f)� demands� that� W estchester� set� forth� the� �� �� � � by� which�

to� maximize� development� on� blocks� with� the� lowest� concentrations� of� African-Americans� and�

L atinos.� � Thus,� a� good� faith� submission� could� not� have� failed� to� identify� salient� barriers� to�

the� development� of� housing� that� maximizes� desegregation� (� N� NL� the� blocks� involved� tend� to�

have� multi-acre� zoning� for� even� a� single� dwelling� unit,� � tend� only� to� permit� � single� family� homes,� �

RU
� Appendix� H -1.�

RV
� A� map� identifying� both� eligible� municipalities� and� the� demographic� composition� of� Census�

B locks� appears� on� page� 14� of� this� report,� and� is� also� available� online� at�

antibiaslaw.com/classification.� � The� three� types� of� ÐeligibleÑ� municipalities� are� indicated� by� the�

use� of� different� colors� (white� fill� indicates� a� Census� B lock� with� a� population� of� under� one�

percent� African-American� and� under� three� percent� L atino).�

RW
� Appendix� H -1� at� p.� 4.�
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etc.),� and� could� not� have� failed� to� identify� the� means� by� which� to� overcome� those� barriers

H� N� NL� the� County� purchasing� an� interest� in� land� of� some� representative� exclusionary� blocks,�

contracting� with� a� developer� to� develop� Affordable� AFFH � U nits� despite� the� barriers,� � and� using�

all� the� tools� available� to� the� County� to� overcome� such� barriers� as� the� municipality� might�

interpose).� � W estchester� did� none� of� these� things.� � �

In� sum,� W estchesterÓs� claim� in� its� submission� to� have� addressed� its� Settlement�

Order,� £� 22(f)� obligations� is� false.� � There� is� no� discussion� whatsoever� of� what� � (as� a� definitional� �

matter)� W estchester� considers� to� be� the� subset� of� eligible� Census� B locks� with� the� Ðlowest�

concentrationsÑ� of� African-Americans� and� L atinos;� of� where� those� Census� B locks� are� located;� or�

of� � �� � (� N� NL� by� what� means)� W estchester� intends� (� N� NL� plans)� to� accomplish� the� goal� of�

maximizing� development� on� such� blocks.� � �

Tellingly,� the� date� set� forth� on� Appendix� H -1� is� August� 12,� 2009.� � In� other� words,�

W estchester� is� presenting� work� product� completed� two� days� after� the� entry� of� the� Settlement�

O rder.� � The� County� did� not� take� the� opportunity� to� do� more� on� this� question� in� the� ensuing� five�

��� � � � N
RX
� � The� only� reasonable� conclusion� is� that� W estchester� has� no� intention� of� maximizing�

development� on� such� blocks,� a� conclusion� consistent� with� multiple� other� indicia� of� non-

compliance� reflected� both� in� what� is� contained� in� the� submission� and� what� is� not.�

RX
� The� focus� on� Ðeligibility,Ñ� not� lowest� concentration� Census� B locks� or� the� means� on� which� to�

maximize� development� on� those� blocks,� is� reflected� as� well� in� Appendix� H -2.� � That� Appendix,�

also� prepared� last� July,� only� outlines� ÐeligibleÑ� political� units,� and� contains� no� priorities� for�

development.� � N ote� that� ADC� has� not� reviewed� Appendix� H -2� for� accuracy.�
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D.� W estchester� continues� to� deny� its� authority� over� municipalities

� For� years,� W estchester� claimed� that� it� was� powerless� do� anything� in� relation� to� municipal�

zoning� and� development� policies.� � That� was� a� lie,� a� lie� that� gave� aid� and� comfort� to� exclusionary�

municipalities.� � At� the� heart� of� the� Settlement� O rder,� therefore,� were� provisions� designed� to�

make� certain� that� W estchester� would� no� longer� disclaim� its� authority� and� would� no� longer� refuse�

to� act� to� overcome� municipal� resistance� to� AFFH -promoting� affordable� housing.�

The� Settlement� O rder� began� with� the� recognition� of� two� facts:�

First,� that� Ðthe� development� of� affordable� housing� in� a� way� that� affirmatively� furthers� fair�

housing� is� a� matter� of� significant� public� interestÑ;
RY
� and�

Second,� that� Ðthe� broad� and� equitable� distribution� of� affordable� housing� promotes�

sustainable� and� integrated� residential� patterns,� increases� fair� and� equal� access� to� economic,�

educational,� and� other� opportunities,� and� advances� the� health� and� welfare� of� the� residents� of�

W estchester.� .� .� and� the� municipalities� therein.Ñ
SP

In� other� words,� developing� affordable� housing� that� was� AFFH -promoting� was� clearly�

identified� as� Î� and� acknowledged� by� the� County� to� be� Î� an� important� County� purpose.�

The� County� was� then� required� to� acknowledge� two� things� about� Ðmunicipal� land� use�

actionsÑ� pursuant� to� state� law:�

First,� that� such� policies� and� actions� Ðshall� take� into� account� the� housing� needs� of� the�

surrounding� regionÑ;
SQ
� and�

RY
� Settlement� O rder,� p.� 1,� para.� 1.�

SP
� Settlement� O rder,� p.� 1,� para.� 2.�

SQ
� Settlement� O rder,� p.� 2,� para.� 1.� � The� reference� is� to� the� b� � � � � �� � doctrine,� a� state� law� doctrine�

that� dates� back� to� 1975.� � U nder� the� b� � � � � �� � doctrine,� any� party� that� owns� or� controls� land� may�

challenge� a� municipalityÓs� restrictive� zoning� on� the� grounds� that� such� zoning� does� not� take�
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Second,� that� such� policies� and� actions� Ðmay� not� impede� the� County� in� its� performance� of�

duties� for� the� benefit� of� the� health� and� welfare� of� the� residents� of� the� County,Ñ
SR
� the� development�

of� affordable� AFFH � housing� having� just� been� described� as� something� that� advances� the� health�

and� welfare� of� the� residents� of� the� County.� �

The� Settlement� Order,� finally,� is� unequivocal� in� stating� that� Ðit� is� appropriateÑ� for�

the� County� to� Ðtake� legal� action� to� compel� complianceÑ� with� state� law� doctrine� if�

Ðmunicipalities� hinder� or� impede� the� County� in� the� performance� of� such� dutiesÑ� (i.e.,� duties�

such� as� the� development� of� AFFH -promoting� affordable� housing).� � The� fact� that� legal� action�

is� contemplated� is� further� underlined� and� directed� by� Settlement� O rder,� ¥� 7(j).� � That� provision�

states� that� where� a� municipality� either� hinders� the� development� of� Affordable� AFFH � U nits� or�

fails� to� take� action� needed� to� promote� the� development� of� Affordable� AFFH � U nits,� Ðthe� County�

� � �� � � use� �� � � available� means� as� appropriate� to� address� such� action� or� inaction,� including,� but� not�

limited� to,� pursuing� legal� actionÑ� (emphasis� added).� � �

The� provision� goes� on� to� state� an� even� broader,� second� requirement� for� W estchester� to�

take� legal� action:� ÐThe� County� � � �� � � initiate� legal� action� as� appropriate� to� accomplish� the� purpose�

of� this� Stipulation� and� O rder� to� AFFH Ñ� (emphasis� added).� � In� other� words,� the� initiation� of� legal�

action� is� reemphasized� as� a� required� response� to� non-cooperation,� and� is� done� so� in� a�

manner� that� deals� not� only� with� unit-specific� obligations� but� also� with� any� action� or�

sufficient� account� of� regional� housing� needs� for� multi-family� housing.� Berenson� v.� Town� of� N ew�

Castle,� 38� N .Y .2d� 102,� 378� N .Y .S.2d� 672� (N .Y .� 1975).�

SR
� Settlement� O rder,� p.� 2,� para.� 1.� � The� reference� is� to� the� County� of� M onroe� doctrine,� a� state� law�

doctrine� that� dates� back� to� 1988.� U nder� County� of� M onroe,� a� County� may� challenge� a�

municipalityÓs� restrictive� zoning� on� the� grounds� that� the� CountyÓs� public� interests� in� proceeding�

with� development� outweigh� the� municipalityÓs� interests� in� restricting� such� development.� M atter�

of� County� of� M onroe� (City� of� Rochester),� 72� N .Y .2d� 338,� 533� N .Y .S.2d� 702� (N .Y .� 1988).�
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inaction� on� the� part� of� a� municipality� that� stymies� or� fails� to� promote� the� overall� purpose� of�

the� Stipulation� Order� to� AFFH .
SS

Even� beyond� the� state� law� doctrines� referenced� in� the� Settlement� O rder,� W estchester� had�

another� way� to� influence� municipalities� that� refused� to� AFFH � or� that� interfered� with� W estchesterÓs�

efforts� to� do� so.� � As� one� of� the� requirements� for� receiving� federal� housing� funds,� W estchester� was�

required� by� H U D� to� enter� into� cooperation� agreements� with� its� municipal� grant-receiving� partners.� �

As� the� Court� found,� the� agreements� provided� that� Ðthe� County� is� prohibited� from� expending�

community� development� block� grant� funds� for� activities� in� or� in� support� of� any� local� government�

that� does� not� affirmatively� further� fair� housing� within� its� jurisdiction� or� that� impedes� the�

County's� action� to� comply� with� its� fair� housing� certifications.Ñ
ST

W ith� all� this� attention� in� the� Settlement� O rder� and� from� the� Court� to� W estchesterÓs� rights�

and� responsibilities� in� relation� to� municipalities,� and� with� the� certainty� that� at� least� some�

SS
� Some� W estchester� officials� have� tried� to� take� refuge� in� what� was� actually� a� failed� 11th� hour�

effort� to� change� the� terms� of� the� Settlement� O rder.� � M embers� of� the� County� L egislature� sought� in�

September� 2009� (prior� to� final� legislative� approval)� to� limit� the� universe� of� situations� where� the�

Settlement� O rder� required� the� County� to� take� legal� action.� � This� attempt� was� rejected,� with� the�

U .S.� AttorneyÓs� O ffice� for� the� Southern� District� of� N ew� Y ork� properly� noting� that� the� Settlement�

O rder� is� a� fully-integrated� document� that� speaks� for� itself.Ñ� � L etter� from� James� Cott� to� Stuart�

G erson,� September� 21,� 2009.� � The� letter� goes� on� to� make� the� unexceptional� point� that� it� is�

W estchester� that� makes� judgments� in� the� first� instance� about� its� Settlement� O rder� ¥� 7(j)� litigation�

obligations� (� N� NL� what� particular� circumstances� in� respect� to� what� particular� municipalities� merit�

the� initiation� of� litigation).� � i� N� � The� letter� is� just� as� clear� that� the� CountyÓs� decisions� are� subject�

to� the� assessment� of� the� M onitor� as� to� whether� those� decisions� are� compliant� with� the� Settlement�

O rder.� � i� N� � The� letter� does� nothing� to� change� either� the� mandatory� nature� of� the� requirement� on�

the� County� to� use� all� tools,� including� litigation� tools,� as� appropriate,� and� does� nothing� to� alter� or�

amend� the� acknowledgment� in� a� different� part� of� the� settlement� (Settlement� O rder,� p.� 2,� para.� 1)�

that� Ðit� � � � appropriateÑ� to� take� legal� action� against� resistant� municipalities� (emphasis� added).� �

Finally,� it� is� important� to� understand� that� only� those� acting� in� bad� faith� would� use� the� phrase� Ðas�

appropriateÑ� to� be� a� license� for� an� a� priori� decision� never� to� act� regardless� of� circumstances.� �

The� phrase� Ðas� appropriateÑ� properly� recognizes� that,� in� connection� with� dozens� of�

municipalities,� there� will� be� some� circumstances� where� legal� action� will� be� appropriate,� and�

other� circumstances� where� it� will� not.�

ST
� ADC,� supra,� at� *� 2-3.� � Slip.� O p.� at� 6.�
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municipalities� will� continue� to� resist� AFFH -promoting� affordable� housing,� one� would� think� that�

an� Implementation� Plan� would� both� discuss� these� rights� and� obligations� extensively.
SU
� � Part� of�

that� discussion� would� be� roadmap� of� how� W estchester� was� going� to� take� steps� to� acquire�

interests� in� land� and� how,� while� it� preferred� cooperation� from� municipalities,� the� County� needed�

to� put� municipalities� on� notice� that� W estchester� would� indeed� use� all� available� means,� including�

legal� action,� to� see� that� AFFH -promoting� affordable� housing� was� going� to� get� built� where� it�

needed� to� get� built� Î� with� or� without� municipal� cooperation.�

N othing.� � �

N o� discussion;� no� planning.� � �

N othing.�

� In� truth,� W estchesterÓs� submission� is� in� this� respect� actually� worse� than� nothing.� �

W estchester� is� back� to� claiming� that� it� does� not� have� any� authority� over� municipalities,� a� claim� in�

direct� contravention� of� its� Settlement� O rder� representations� and� obligations.� � U nder� ÐPolicy� and�

Planning� Tools,Ñ� W estchester� states� flatly� that,� ÐThe� County� of� W estchester� has� no� independent�

land� use� control� or� authority.� � R ather,� pursuant� to� the� N ew� Y ork� State� Constitution,� the� authority�

to� impose� zoning� and� land� use� controls� resides� in� the� local� municipalities.Ñ
SV
L ikewise,� a� similar�

claim� appears� in� an� appendix:� Ðpursuant� to� N ew� Y ork� State� L aw,� zoning� is� a� matter� of� local�

authority� for� which� the� County� currently� has� no� jurisdiction.Ñ�
SW

SU
� Such� a� discussion� would� of� necessity� include� the� fact� that� W estchester,� like� any� entity� that� had�

or� that� acquired� an� interest� in� land,� had� the� authority� to� challenge� exclusionary� zoning� and� other�

local� development� barriers� as� having� a� disparate� impact� on� the� basis� of� race� under� the� federal�

Fair� H ousing� Act.� See,� e.g.,� H untington� Branch,� N A A CP � v.� The� Town� of� H untington,� 844� F.2d�

926� (2nd� Cir.� 1988).�

#& � � � � �  �

#' � � � � � � � � � � � � � � � � � �  � �  �
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� N o� one,� or� course,� has� ever� stated� that� an� entity� other� than� the� locality� has� in� the� first�

instance� the� power� to� zone� and� impose� land� use� controls.� � B ut� W estchester� presents� this� as� the�

whole� story,� when,� in� fact,� this� initial� power� is� � � �� � � � � by� the� various� state� and� federal� doctrines�

previously� discussed� in� this� section.� � �

Indeed,� W estchester� is� even� beating� a� retreat� as� to� the� fact� acknowledged� in� the�

Settlement� O rder� that� AFFH -promoting� affordable� housing� is� a� County� purpose,� and� an�

important� one� at� that.� � The� Settlement� O rder� requires� W estchester� to� eliminate� a� municipalityÓs�

right� of� Ðfirst� refusalÑ� with� respect� to� Fair� H ousing� or� Affordable� H ousing� land� purchases� by� the�

c�� � � � Nñ
SX
� � L egislation� introduced� this� year� to� comply� with� the� provision� initially� had� a�

provision� designed� to� clarify� and� confirm� the� fact� that� Ðfurthering� fair� and� affordable� housing�

constitutes� a� county� purpose.Ñ
SY
� � U ltimately,� however,� the� confirmation� of� County� purpose� was�

dropped.� � See� Appendix� C-2,� with� the� Chair� of� the� Committee� stating� at� the� February� 1,� 2010�

meeting� that,� ÐW eÓre� sidestepping� the� Ðcounty� purposeÓ� question.Ñ
TP

W estchesterÓs� refusal� to� acknowledge� its� authority� (or� appropriate� County� purposes),� let�

alone� begin� to� plan� to� use� its� authority,� fatally� compromises� the� integrity� of� its� entire� submission.� �

SX
� Settlement� O rder,� ¥� 25(c).� � N ote� that� the� provision� is� another� instance� where� the� Settlement�

O rder� is� contemplating� that� W estchester� will� indeed� be� making� such� purchases.�

SY
� M emorandum� accompanying� draft� legislation� considered� at� January� 25,� 2010� meeting� of� the�

H ousing� and� Planning� Committee� of� the� W estchester� B oard� of� L egislators.�

TP
� The� memoranda� accompanying� the� drafts� contained� an� identical,� and� telling,� error.� � Each�

quotes� Settlement� O rder,� ¥� 25� (c)� as� required� the� elimination� of� the� right� of� first� refusal� in� respect�

to� Ðfair� and� affordableÑ� housing� land� purchases� by� the� County.� � See,� e.g.,� Appendix� C-2� at� p.� 2.� �

In� fact,� Settlement� O rder,� £� 25(c)� does� not� reference� Ðfair� and� affordableÑ� housing� land�

purchases,� it� references� ÐFair� H ousingÑ� or� � ÐAffordable� H ousingÑ� purchases.� � The� Settlement�

O rder� has� no� problem� recognizing� two� separate� categories;� W estchester� is� so� committed� to� its�

concept-conflating� strategy� that� it� misquotes� the� Settlement� O rder� to� maintain� its� fiction.�
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L ocal� zoning� is� consistently� taken� as� a� given,� something� to� be� adapted� to,� rather� than�

something� to� overcome.� � As� such,� the� submission� avoids� seeking� to� develop� in� the� most�

segregated� blocks� (the� blocks� where� exclusionary� zoning� tends� to� be� most� ubiquitously� in� place),�

and� municipal� resistance� is� encouraged� (Ðthe� County� is� not� prepared� to� take� us� onÑ).� � Finally,�

W estchester� loses� the� leveraging� effect� that� decisive� County� action� would� stimulate.
TQ
� � In� sum,�

W estchesterÓs� refusal� to� acknowledge� its� authority� reflects� the� fact� that� its� submission,� as� noted�

earlier,� is� a� plan� for� maintaining� the� status� quo,� not� for� implementing� the� Settlement� O rder.�

E.� � W estchester� continues� to� encourage� the� perpetuation� of� segregation

� The� Settlement� O rder� is� devoted� to� remedying� W estchesterÓs� past� abuses� and� insuring�

genuine� implementation� of� AFFH � policies.� � Accordingly,� the� last� thing� that� Settlement� O rder�

would� tolerate� would� be� the� licensing� or� encouraging� of� any� conduct� that� perpetuated�

segregation.� � W estchester� knew� this� when� it� was� developing� a� model� inclusionary� housing�

ordinance� [as� required� by� Settlement� O rder,� £� 25(a)(1)],� and� knew� this� when� it� was� developing� a�

policy� to� limit� public� funds� to� those� municipalities� that� committed� to� banning� Ðlocal� residency�

requirements� and� preferences� and� other� selection� preferences� that� do� not� AFFH � [as� required� by�

Settlement� O rder,� ¥� 25(d)(1).� � In� fact,� W estchester� frankly� acknowledges� that� the� Settlement�

O rder� Ðprovides� largely� unequivocal� guidelines� as� to� the� content� of� both� the� model� zoning�

ordinance� and� the� discretionary� spending� policy.Ñ
TR

TQ
� W ere� private� developers� to� see� that� W estchester� overcoming� zoning� barriers,� pent� up� interest�

from� those� developers� in� building� context-sensitive� affordable� housing� would� be� released.�

TR
� L etter� of� Deputy� County� Executive� Kevin� J.� Plunkett� to� W estchester� County� M unicipal�

O fficials,� January� 29,� 2010,� p.� 3� [Appendix� D-1(ii)� at� p.� 2].�
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� Despite� this,� W estchester� has� gone� ahead� and� presented� a� model� zoning� ordinance� that�

provides� for� two� types� of� preferences.
TS
� � The� preferences� are� incorporated� as� well� into�

W estchesterÓs� ÐDiscretionary� Spending� Policy,
TT
� and� into� the� ÐFair� and� Affordable� H ousing�

Affirmative� M arketing� Plan.Ñ
TU

� O ne� preference� is� a� specialized� senior� citizen� preference.� � The� Settlement� O rder� itself�

specifically� provides� that� a� maximum� of� 25%� of� all� units� may� ultimately� be� Ðsenior� units.Ñ� � �

Settlement� O rder,� ¥� 7(f).
TV
� � B ut� that� is� not� what� W estchester� has� done.� � W estchester� wants� each�

municipality� to� write� into� their� zoning� ordinances� the� ability� to� condition� approval� on a�

developer� granting� preference� for� all� senior� units� to� a� current� resident� of� the� municipality� (or� to�

an� immediate� family� member� of� a� current� resident� of� the� municipality).� � This� is� a� particularly�

brazen� attempt� to� violate� the� Settlement� Order� (and� the� Fair� H ousing� Act).�

� First,� the� ability� to� reserve� units� for� seniors� (without� reference� to� residency)� is� an�

exception� to� the� general� Settlement� O rder� rule� of� no� preferences.� � The� 25%� maximum� was� a�

negotiated� cap.� � To� change� a� general� senior� preference� into� a� residency� preference� in� connection�

with� senior� units� would� violate� principles� of� construction� of� agreements� even� absent� additional�

Settlement� O rder� language.�

� Second,� there� is� additional� Settlement� O rder� language.� � As� specified� in� Settlement� O rder,�

¥� 25(d)(i),� W estchesterÓs� policy� is� supposed� to� condition� the� receipt� of� a� variety� of� County� funds�

TS
� Appendix� D-1(i)� at� p.� 1.�

TT
� Appendix� D-2� at� p.� 1.�

TU
� Appendix� E-1� at� p.� 10.�

TV
� N ote,� however,� that,� pursuant� to� the� same� provision,� no� such� units� may� be� funded� until� at� least�

175� non-senior� units� have� received� building� permits.�
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on� a� municipalityÓs� acting� to� Ðban� local� residency� requirements� and� preferencesÈ Ñ� The�

preference� proposed� is� a� local� residency� preference� directly� in� violation� of� this� language.�

� Third,� even� if� the� foregoing� language� did� not� exist,� the� municipalities� are� supposed� to� ban�

Ðother� selection� preferences� that� do� not� AFFH .Ñ� � Settlement� O rder,� ¥� 25(d)(i).� � A� preference� for�

seniors� residing� in� a� municipality� over� those� who� do� not� reside� in� the� municipality� simply� does�

nothing� to� AFFH .�

� Fourth,� there� is� the� little� matter� of� complying� with� the� Fair� H ousing� Act.� � W here� a�

municipality� is� segregated,� a� preference� for� residents� invariably� perpetuates� segregation� to� a�

greater� extent� than� would� an� open� selection� process� that� did� not� have� such� preferences.� � The�

resulting� disparate� impact� (based� on� race,� for� example)� violates� the� Fair� H ousing� Act.�

� The� second� preference� that� W estchester� seeks� to� insert� fares� no� better� than� the� first.� � This�

is� a� preference� (available� for� one� in� every� three� units)� for� households� that� have� a� member� who� is�

employed� or� who� volunteers� for� the� municipality� in� question� or� for� a� contiguous� municipality.
TW

� H ere� again,� W estchester� had� the� opportunity� to� seek� to� have� such� preferences� placed� in�

the� Settlement� O rder;� there� is� no� warrant� to� allow� their� importation� now.� � �

� M oreover,� as� with� the� resident� senior� preference,� this� preference� runs� afoul� of� Settlement�

O rder,� ¥� 25(d)(i).� � A� ban� on� preferences� that� Ðdo� not� AFFH Ñ� is� more� than� a� ban� on� preferences�

that� perpetuate� segregation.� � A� preference� must� be� banned� unless� it� is� shown� that� the� use� of� that�

preference� itself� is� AFFH -promoting� more� than� the� absence� of� the� preference.� � This� W estchester�

does� not� attempt� to� do� in� its� submission,� and� this� W estchester� cannot� do.� � The� African-American�

and� L atino� populations� of� W estchester� as� a� whole� (not� to� mention� the� population� of� N ew� Y ork�

City)� is� in� general� much� higher� than� the� African-American� and� L atino� workforces� of� the� most�

TW
� Appendix� D-1(i)� at� p.� 1.�
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highly-white� municipalities� where� housing� is� supposed� to� be� developed� (a� fact� not� discussed� in�

W estchesterÓs� submission).� � Thus,� a� rule� of� open� selection� is� actually� the� course� that� maximizes�

the� AFFH � potential� of� the� units� being� made� available.�

� Finally,� it� is� quite� likely� that� in� many� cases� (not� necessarily� all)� that� the� application� of� the�

workforce� preference� will� operate� to� create� a� disparate� impact� based� on� race� in� violation� of� the�

Fair� H ousing� Act.� � W estchester� gives� no� indication� in� its� submission� that� is� has� considered� this�

question,� provides� no� data� on� it,� and� sets� forth� no� plan� to� study� it.� � N otably,� W estchester,�

disdaining� an� interest� in� its� own� workers,� did� not� bother� to� propose� a� preference� of� any� type� for�

County� workers.� � The� reason� is� clear:� a� preference� for� County� workers� regardless� of� their� current�

residence� does� not� satisfy� the� desire� to� exclude� Ðoutsiders,Ñ� particularly� in� view� of� the� fact� that�

the� percentage� of� County� workers� who� are� African-American� or� L atino� is� higher� than� that� of� the�

workforces� of� most� or� all� of� the� exclusionary� communities.
TX

� As� W estchester� admits,� coming� up� with� its� scheme� was� a� Ðchallenging� taskÑ� in� view� of�

the� Ðlargely� unequivocal� guidelinesÑ� set� forth� in� the� Settlement� O rder.� � W hy� then� did�

W estchester� take� this� course?� � The� County� itself� admits� that� it� was� not� simply� engaged� in� the�

process� of� � ��� � �� � � � � � � the� Settlement� O rder,� but� claims� to� have� been� trying� � �� �� � � � � � the�

commands� of� the� Settlement� O rder� with� Ðthe� home� rule� rights� and� interest� of� the� local�

�� � � � � ��� � � � � � Nñ
TY

L eaving� aside� the� fact� that� W estchesterÓs� ÐbalancingÑ� tilted� heavily�

against� the� Settlement� Order,� federal� court� orders� are� not,� in� any� event,� supposed� to� be�

Ðbalanced.Ñ� � They� are� supposed� to� be� obeyed.

TX
� N ote,� however,� that� a� County� worker� preference� also� does� not� AFFH � in� comparison� to� an� open�

selection� rule.�

TY
� L etter� of� Deputy� County� Executive� Plunkett,� � � �� �L� at� p.� 1� [Appendix� D-1(ii)� at� p.� 2].�
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F.� Other� problems� with� W estchesterÓs� inclusionary� zoning� and� funds-withholding� proposal�

� W estchester� limits� the� reach� of� the� Settlement� O rder� requirement� that� new� development�

contain� a� percentage� of� affordable� units;� completely� ignores� the� fact� that� inclusionary� zoning�

relates� not� only� to� a� required� minimum� percentage� of� affordable� units� within� a� particular� project,�

but� relates� as� well� to� � � � � � � such� projects� can� be� developed;� and� both� limits� and� fails� to� set� forth�

with� specificity� the� circumstances� under� which� the� County� will,� as� required,� withhold� funds� from�

AFFH � non-compliant� municipalities.�

W estchester� did� recognize� that� it� had� a� Settlement� O rder� obligation� to� Ðdevelop� a� model�

ordinance� to� advance� fair� housing� in� the� local� municipalities.Ñ
UP
� � That� model� ordinance� was�

supposed� to� include� a� requirement� that� new� development� projects,� without� limitation,� include� a�

percentage� of� affordable� units.� � Settlement� O rder,� ¥� 25(a).� � In� W estchesterÓs� submission,�

however,� the� requirement� is� turned� into� a� requirement� only� applicable� to� projects� of� 10� or� more�

units.� � As� such,� a� variety� of� potential� smaller� projects� would� contain� no� requirement.�

O ne� reason� for� W estchesterÓs� addition� of� a� restriction� not� mentioned� in� the� Settlement�

O rder� is� that� W estchester� has� pegged� the� minimum� percentage� of� affordable� units� in� a�

development� at� a� paltry� 10%� of� the� total.� � In� other� words,� using� W estchesterÓs� model,� even� if�

developments� smaller� than� 10� units� had� an� obligation� to� include� affordable� units,� the� 10%� rule�

would� not� yield� a� unit.� � W estchester� could� have� easily� crafted� a� proposal� that� tracked� the� 80/20�

program� (20%� affordable),� or� have� made� specific� provision� for� an� absolute� number� of� affordable�

units� regardless� of� the� small� size� of� a� development,� or� even� been� more� bold� and� required� a� higher�

percentage.� � W estchester� did� none� of� these� things.� � �

UP
� M S � 6.�
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In� combination� with� the� CountyÓs� efforts� to� import� improper� preferences� into� the�

process,� the� ÐmodelÑ� is� a� model� of� inadequacy.� � Take,� for� example,� a� 40-unit� development� that�

operated� with� W estchesterÓs� proposed� preferences� and� minimum.� � O nly� four� units� would� have� to�

be� affordable� units.� � O f� these� four,� one� could� be� designated� a� senior� unit,� and� that� unit� would� go�

to� the� existing� resident� of� an� overwhelming� white� municipality.� � O f� the� other� three� units,� one�

could� go� to� a� municipal� worker� of� that� same� overwhelmingly� white� town,� a� person� more� likely� to�

be� white� than� an� income-eligible� person� drawn� from� the� broader� N ew� Y ork� metropolitan� area�

generally.� � Even� if� one� assumed� minority� participation� in� a� lottery� of� as� much� of� 50� percent,
UQ
� we�

are� now� talking� about� the� odds� of� a� 40-unit� development� yielding� one� affordable� housing� unit�

that� actually� made� demographic� change� on� the� ground.�

Clearly,� this� is� not� the� scope� of� headway� contemplated� by� a� Settlement� O rder� that�

required� W estchester� to� commit� to� the� ending� of� de� facto� residential� segregation� throughout� the�

County.� � O ther� tools� are� obviously� required.� � Anyone� who� has� ever� worked� on� inclusionary�

zoning� issues� recognizes� that� inclusionary� zoning� in� a� suburban� context� has� at� its� core� the�

expansion� of� areas� in� which� multiple� dwellings� can� be� built.� � � W estchester� could� have� built� in�

this� type� of� inclusionary� zoning� provision� into� its� Ðmodel� ordinanceÑ� (e.g.,� a� provision� that�

permitted,� for� development� that� included� a� significant� percentage� of� affordable� units,� higher�

density� in� what� are� now� zoning� districts� that� only� permit� one� single� family� dwelling� on� an� acre� or�

more).� � The� Settlement� O rder� not� only� contemplated� that� the� model� ordinance� would� have�

additional� provisions� relating� to� inclusionary� zoning� (those� specified� were� described� as� being�

Ðamong� others� thingsÑ� that� the� model� ordinance� would� have),� Settlement� O rder,� £� 25(a)(i),� the�

UQ
� An� unduly� optimistic� assumption� given� the� problems� in� the� Affirmative� M arketing� section� of�

W estchesterÓs� submission,� discussed� � � � � �� at� pp.� 33-36.�
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Settlement� O rder� requires� the� County� to� condition� the� use� of� public� funds� on� municipalities�

agreeing� to� actively� implement� the� Settlement� O rder� Ðthrough� their� land� use� regulations� and�

other� affirmative� measures� to� assist� development� of� affordable� housing.Ñ� � Settlement� O rder,� ¥�

25(d)(iii).� � Thus,� a� model� ordinance� that� dealt� with� promoting� specific� land� use� changes� was� an�

obvious� and� essential� tool.� � �

W estchester� just� did� not� use� this� tool.� � That� is� to� say,� even� in� the� face� of� multiple� indicia�

all� pointing� to� the� need� to� do� so,
UR
� and� even� in� the� face� of� the� Settlement� O rder� requirement� that�

W estchester� adopt� a� policy� recognizing� that� Ðthe� location� of� affordable� housing� is� central� to�

fulfilling� the� commitment� to� AFFH � because� it� determines� whether� such� housing� will� reduce� or�

perpetuate� residential� segregation� [Settlement� O rder,� ¥� 31(c)]È in� the� face� of� all� of� this,� and� in�

the� face� of� the� Settlement� O rder� provisions� previously� discussed� in� this� section,� W estchester�

refused� to� propose� a� tool� that� would� widen� the� areas� where� Affordable� AFFH � U nits� could�

be� built� as-of-right.

The� Settlement� O rder� requirement� that� W estchester� condition� funding� for� municipalities�

on� those� municipalities� actively� furthering� implementation� of� the� Settlement� O rder� Ðthrough�

their� land� use� regulations� and� other� affirmative� measures� to� assist� the� development� of� affordable�

housing,Ñ� Settlement� O rder,� ¥� 25(d)(iii),� has� also� not� been� properly� satisfied� by� the� submission.� �

UR
E.g.� A DC� Summary� Judgment� Decision,� supra,� 2009� W L � 455269� at� *10,� Slip� O p.� at� 25� ("The�

County� admits� that� it� did� not� undertake� an� analysis� of� whether� the� production� of� affordable�

housing� between� January� 1,� 1992� and� April� 1,� 2006,� had� the� effect� of� increasing� or� decreasing�

racial� diversity� in� the� neighborhood� in� which� the� housing� was� built";� R eport� of� Professor�

Andrew� A.� B everidge,� June� 16,� 2008� (ÐB everidge� R eportÑ),� p.� 12,� available� online� at�

antibiaslaw.com/beveridgereport� (the� placement� of� affordable� housing� in� the� County� Ðserves� to�

intensity� and� perpetuate� the� patterns� of� segregation� in� the� CountyÑ);� and� R eport� of� Professor�

Andrew� A.� B everidge,� August� 13,� 2008,� p.� 1,� available� online� at�

antibiaslaw.com/beveridgefollowup� ((a� follow-up� analysis� finding� that� Ðthe� location� of� County-

funded� affordable� housing� is� disproportionately� in� census� tracts� with� high� concentrations� of�

African� Americans� and� H ispanicsÑ).�
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The� provision� includes,� but� is� not� limited� to� W estchester� funding� involved� beyond� CDB G � and�

O pen� Space� funding.
US
� � Settlement� O rder,� ¥� 25(d).� � W estchesterÓs� submission� tracks� this�

language,� but� fails� to� specify,� plan� for,� or� otherwise� disclose� the� specifics� of� other� funding�

intended� to� be� withheld� from� resistant� municipalities.� M oreover,� by� failing� in� its� Ðmodel�

ordinanceÑ� to� promote� the� expansion� of� where� multiple� dwellings� may� be� zoned� when� they�

include� an� affordable� housing� component,� W estchester� either� intends� (or� at� the� very� least� has�

conveyed� to� municipalities)� that� the� term� Ðinclusionary� zoningÑ� is� intended� to� have� only� the�

limited� meaning� set� forth� in� the� Ðmodel� ordinanceÑ� (i.e.,� including� a� requirement� for� a� minimum�

percentage� of� affordable� units� where� developments� of� at� least� 10� units� can� already� be� built).� �

This� policy� does� not� adequately� capture� the� intended� broad� mean� of� inclusionary� zoning� and�

does� not� implement� the� Settlement� O rder.�

III.� Additional� major� deficiencies� in� W estchesterÓs� submission

� There� are� so� many� ways� that� W estchesterÓs� submission� is� inadequate� that� it� is� impossible�

for� a� preliminary� report� to� identify� all� such� inadequacies,� and� this� report� does� not� purport� to� do�

so.� � O n� the� contrary,� ADC� urges� H U D,� the� M onitor,� and� civil� rights� organizations� to� examine�

W estchesterÓs� submission� closely� because� more� examples� of� defiance� of� the� Settlement� O rder�

will� undoubtedly� be� found.� � There� are,� however,� several� more� areas� of� major� concern� that� must�

be� discussed� now.�

US
� Appendix� D-2;� M S� 6.�
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A.� Accepting� and� embracing� barriers� to� fair� housing� choice� rather� than� fighting� them�

W estchesterÓs� AFFH � obligations� did� not� end� with� the� resolution� of� ADCÓs� lawsuit.� � The�

County� continues� to� receive� CDB G � and� other� federal� housing� grants,� and,� separate� from� and�

supplemental� to� its� Settlement� O rder� obligations,� the� County� remains� under� an� obligation� to� take�

the� steps� necessary� to� overcome� barriers� to� fair� housing� choice.�

� W estchesterÓs� submission� reflects� the� fact� that� the� County� is� still� operating� from� the�

premise� that� the� existence� of� a� barrier� to� fair� housing� choice� is� an� excuse� � �� � to� act.� � W estchester�

should� have� recognized� that� the� existence� of� such� a� barrier� is,� by� contrast,� an� urgent� call� for� an�

action� plan� to� promptly� and� forcefully� overcome� that� barrier.� � W estchesterÓs� failure� to� recognize�

that� need� infects� its� entire� submission;� the� failure� is� the� opposite� of� what� an� Implementation� Plan�

requires.�

� W estchesterÓs� Ðprocess� and� approachÑ� to� ÐensureÑ� required� development� is� set� forth� in�

less� than� two� full� pages� of� its� submission.
UT
� � Part� (a)� of� the� Ðprocess� and� approachÑ� section� sets�

forth� site� identification� priorities.� � O ne� crucial� aspect� of� the� deficiency� here� has� already� been�

discussed:� maximizing� desegregation� potential� Î� the� goal� of� the� Settlement� O rder� Î� does� not�

form� any� part� of� the� priority� system.� � There� are� no� AFFH � priorities.� � B ut� the� priorities� that� are�

delineated� paint� an� even� bleaker� picture.� � W estchesterÓs� priorities� actively� avoid� the� kinds� of�

impediment-overcoming� actions� that� are� necessary.� � The� fundamental� premise� is:� ÐDonÓt�

do� anything� that� will� upset� the� locals.Ñ�

UT
� M S � 16-17.�
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Thus,� vacant� properties� are� considered� based,� inter� alia,� on� Ðexisting� land� use� [and]�

� �� � � � Lñ
UU
� a� consideration� that� validates� rather� than� challenges� policies� of� exclusion.� � Improved�

properties� likewise� bow� to� existing� land� use� and� zoning.
UV

W estchester� was� specifically� required� to,� ÐAssess� the� availability� of� vacant� land� suitable�

for� development� and� adaptive� reuse� opportunitiesÈ Ñ� � Settlement� O rder,� ¥� 22(a).� � W estchester�

did� submit� a� map� of� the� County� showing� the� existence� of� over� 11,000� vacant� parcels� of� 5,000�

square� feet� or� larger,� including� close� to� 10,000� vacant� parcels� that� are� currently� zoned� for�

residential� use.
UW
� � The� vacant� residential� parcels� include� 205� over� 10� acres� each.

UX

N evertheless,� W estchester� resorted� to� its� reflexive� excuse� to� refuse� to� conduct� this� assessment�

seriously:� because� of� what� is� described� as� a� Ðvast� array� of� impediments� to� development,Ñ�

including� zoning� and� land� use� restrictions,Ñ� W estchester� characterized� the� ÐexerciseÑ� (a� curious�

way� to� describe� a� Settlement� O rder� obligation)� as� not� Ðinstructive.Ñ
UY

To� be� clear:� W estchester� is� taking� the� position� that� not� a� single� parcel� of� vacant� land�

in� the� County� is� suitable� for� the� development� of� housing.
VP
W estchester� does� not� provide� any�

details� about� any� parcels� or� identify� those� parcels� that� have� the� most� significant� desegregation�

UU
i� N� at� para.� (a)(iii).�

UV
Id.� at� para.� (a)(iv).�

UW
� Appendix� H -6.� � N ote� that� the� parcels� exist� throughout� the� County,� so� that� the� subset� of� parcels�

appropriate� for� development� in� the� areas� with� the� lowest� concentrations� of� African-Americans�

and� L atinos� is� somewhat� smaller.�

UX
Id.�

UY
� M S � at� 16,� para.� (b).�

VP
Id.�
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potential.� � It� is� simply� impossible� to� square� this� posture� with� a� credible� belief� that� W estchester� is�

operating� in� good� faith.�

� There� is� yet� more� evidence� of� brazen� non-compliance� when� one� examines� what�

W estchester� had� to� say� about� its� Ð[a]ssessment� of� existing� housing� and� other� development�

opportunities� which� could� be� adapted� to� fair� and� affordable� housing.Ñ
VQ

W estchester� says�

nothing� Î� the� section� is� blank.�

� W hen� W estchester� comes� to� its� ÐPost� Site-Identification� Property� Evaluation�

p� �� � � � Oc� � � � � � �Lñ
VR
� the� County� again� validates� rather� than� challenges� impediments.� � As� a�

preliminary� matter,� we� note� that� desegregation� potential� is� not� among� the� 10� listed� criteria.
VS

M oroever,� Ðlocal� zoning/density/set� back� requirementsÑ� and� Ðlocal� municipal� master� planningÑ�

are� listed� considerations,� without� any� indication� of� how� or� when� those� considerations� need� to� be�

�� � � � � � � � � N
VT

� Finally,� W estchesterÓs� discussion� of� financial� considerations� reflects� its� refusal� to�

recognize� that� the� cost� of� development� is� greatly� influenced� by� what� the� zoning� rules� are.� � Cost� is�

not� immutable� Î� particular� zoning� generates� particular� costs;� upzoning� (� N� L� permitting� greater�

density)� lowers� the� cost� per� unit,� often� significantly.� � To� ignore� this� basic� fact� of� development�

life� is� to� ignore� a� critical� means� by� which� Affordable� AFFH � U nits� could� more� easily� be�

developed.� � In� a� real� Implementation� Plan,� W estchester� would� have� (at� least� through� illustration)�

VQ
� M S � at� 17,� para.� (c).�

VR
Id.,� para.� (d).�

VS
Id.�

VT
Id.,� para.� (d)(ii)� and� (iii).� � The� section� also� lists� Ðland� use� (history/legal� concerns),Ñ� a�

particularly� opaque� characterization� that� ought� to� be� explored.� � Id.,� para.� (d)(viii).�
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identified� development� with� high� desegregation� potential� that� could� be� achieved� if� the� County�

either� secured� municipal� cooperation� or� else� proceeded,� using� its� authority,� in� the� absence� of�

such� cooperation.� � � Instead,� W estchester� treats� current� zoning� (and� hence� current� costs)� as� a�

� � � � � L
VU
� constricting� substantially� the� number� of� potential� sites� that� will� be� perceived� as�

Ðrealistic.Ñ�

� This� section� is� one� of� a� number� where� W estchester� references� Ðmunicipal� and� community�

� � �� � ñ
VV
� and� Ðmunicipal� concerns.Ñ

VW
� � As� another� example,� every� parcel,� whether� County-owned�

or� recommended� to� the� County,Ñ� will� be� ÐvettedÑ� for� issues� including� Ðmunicipal� cooperation.Ñ
VX

ADC� recognizes� that� municipal� input� is� desirable,� but� also� recognizes� that� the� goals� of� the�

Settlement� Order� cannot� be� achieved� if� municipalities� that� come� to� the� table� in� good� faith�

are� treated� identically� to� those� who� do� not.� � W estchesterÓs� submission� does� not� even� begin� to�

suggest� that� it� recognizes� this� point,� and� unmistakably� conveys� the� message� that� W estchester� has�

no� intention� to� overcome,� let� alone� have� a� plan� to� overcome,� municipal� resistance.�

� W estchesterÓs� Ðprocess� and� approachÑ� could� have� been� written� before� or� during� ADCÓs�

litigation.� � It� represents� an� effort� to� preserve� the� status� quo,� not� to� turn� the� page.� �

VU
i� NL� para.� (e).�

VV
i� NL� para� (d)(ix).�

VW
Id.,� para.� (e).�

VX
� Appendix� H -3(vi).�
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B.� The� Affirmative� M arketing� described� in� the� submission� is� non-compliant�

� L ots� of� people� in� W estchester� County� do� not� like� the� fact� that,� pursuant� to� the� Settlement�

O rder,� affordable� housing� in� W estchester� County� has� to� be� affirmatively� marketed� to� people�

living� outside� of� W estchester,� especially� people� in� places� like� N ew� Y ork� City� (where� the� number�

of� African-Americans� far� exceeds� the� total� population� of� W estchester,� as� is� the� case� with� the�

number� of� L atinos� in� N ew� Y ork� City).
VY
� � To� combat� that� resistance,� and� to� comply� with� the�

Settlement� O rder,� any� real� Implementation� Plan� would� be� especially� careful� to� make� sure�

that� affirmative� marketing� effectively� reached� income-eligible� households� in� N ew� York�

City,� and� helped� create� the� conditions� whereby� individuals� in� such� households� felt� that� they�

would� be� welcome� �� � � � � � � � in� W estchester� County.� � W estchesterÓs� does� not� do� this;�

moreover,� W estchesterÓs� submission� fails� even� to� recite� accurately� what� its� Settlement� O rder�

obligations� are� in� connection� with� affirmative� marketing.�

� The� obligations� of� Settlement� O rder,� ¥� 33� are� not� unit-specific.� � O n� the� contrary,� they� are�

part� of� what� is� described� as� W estchesterÓs� Ðadditional� obligations� to� AFFH .Ñ� � Settlement� O rder,� ¥�

33.� � Several� mandatory� obligations� are� set� forth;� one� of� those� obligations� is� that� w� � � � � � � � � � � shall�

affirmatively� market� affordable� housing� within� the� County� and� in� geographic�

areas� with� large� non-white� populations� outside,� but� contiguous� or� in� close�

proximity� to,� the� County,� and� include� in� all� agreements� between� the� County� and� a�

developer� requirements� that� the� developer� meet� these� same� affirmative� marketing�

requirements� and� hire� consultant(s)� to� carry� out� outreach� activities� where�

appropriate.�

Id.� � Thus,� separate� and� apart� from� what� W estchester� has� developers� do,� it� Î� the� County� Î� must�

affirmatively� market� affordable� housing� outside� W estchester� in� areas� like� N ew� Y ork� City.�

VY
� If� one� has� any� doubt� about� the� present-day� existence� in� W estchester� of� hostility� to� ÐoutsidersÑ�

that� is� race-� and� or� class-based,� then� one� should� examine� a� sample� of� the� comments� made� about�

the� Settlement� O rder� just� in� the� two� weeks� after� it� was� announced.� � ADC� sent� such� a� sample� to�

the� M onitor� in� August� 2009,� and� that� sample� is� annexed� to� this� R eport� as� Appendix� A.�
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� W estchesterÓs� submission� contains� no� plan� for� W estchester� to� do� this.� � The� ÐFair� and�

Affordable� H ousing� Affirmative� M arketing� PlanÑ� says� what� it� is:� Ða� guide� to� assist� Developers�

who� are� applicants� for� W estchester� County� housing� fundsÈ Ñ
WP
� W estchester� itself� is� not�

undertaking� affirmative� marketing� of� affordable� housing� outside� the� County.
WQ

� R einforcing� the� problem� are� additional� elements� that� will� also� undercut� the� desegregation�

potential� of� the� marketing,� even� where� the� underlying� concept� is� sound.� � For� example,� the� use� of�

a� web-based� centralized� intake� and� housing� outreach� mechanism
WR
� does� have� excellent� AFFH �

potential.� � B ut� asking� participants� to� identify� geographic� areas� of� interest
WS
without� having�

educated� ÐoutsidersÑ� to� the� features� and� amenities� of� different� areas� will� invariably� mean� that�

ÐinsidersÑ� are� more� likely� to� request� a� geographic� area,� particularly� an� exclusionary� one.� � This� is�

a� problem� that� an� Implementation� Plan� is� supposed� to� address.�

� If� the� Settlement� O rder� had� intended� to� limit� affirmative� marketing� outside� of�

W estchester� to� areas� contiguous� to� W estchester,� it� would� have� said� so.� � In� fact,� the� Settlement�

O rder� includes� geographic� areas� with� large� non-white� populations� that� are� Ðin� close� proximityÑ�

to� W estchester� � in� the� affirmative� marketing� obligations.� � That� means� first� and� foremost� N ew�

Y ork� City.� � Y et,� somehow,� the� publications� listed� in� the� commercial� media� section� of� the�

Affirmative� M arketing� Plan� do� not� include� any� N ew� Y ork� City� publications,� and� the� requirement�

to� identify� general� circulation� publications� conspicuously� omits� N ew� Y ork� City� as� a� whole,�

WP
� Appendix� E-1� at� p.� 1.� �

WQ
See� M S� 9;� Appendix� E-2� ÐCentralized� Intake� &H ousing� O utreach� PlanÑ;Appendix� F(ii)� (ÐFair�

H ousing� O utreach� &� Education� PlanÑ)�

WR
� Settlement� O rder,� ¥� 33(f);� Appendix� E-2.�

WS
� Appendix� E-2� at� p.� 1,� para.� (a)(5).�
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referencing� instead� only� areas� contiguous� to� W estchester� (the� four� areas� named� are� the� B ronx,�

Connecticut,� Rockland� County,� and� Putnam� County).
WT

� This� omission� would� be� of� less� concern� if� it� were� not� indicative� of� a� general� disregard�

of� obligations� as� they� relate� to� marketing� to� residents� of� N ew� York� City.� � W estchester� could�

easily� have� planned� for� intergovernmental� cooperation,� including,� for� example,� asking� N ew� Y ork�

City� to� include� a� link� to� W estchesterÓs� informational� website� on� N ew� Y ork� CityÓs� widely� used�

housing� information� site.
WU
� � It� did� not� do� so.�

� W estchester� also� neglects� to� grapple� with� a� critical� problem� in� connection� with� any�

consumer� product,� including� residential� neighborhoods:� how� to� overcome� inhibitions� that�

members� of� some� demographic� groups� might� feel� about� the� product.� � The� way� producers� of�

consumer� products� try� to� overcome� these� inhibitions� (i.e.,� causes� for� underutilization� of� the�

product)� is� to� ask.� � O nce� the� inhibitions� are� understood,� both� substantive� and� marketing� changes�

can� be� made� to� encourage� greater� use.� � It� is� not� an� unreasonable� hypothesis� to� suppose� that,� for� a�

variety� of� reasons,� some� African-Americans� and� L atinos� might� entertain� some� qualms� about�

living� in� (or� may� not� have� sufficient� information� about)� one� the� 12� W estchester� municipalities�

where� the� African-American� population� and� L atino� population� is� less� than� one� percent� each,� or�

in� one� of� the� 10� W estchester� municipalities� where� the� African-American� and� L atino� population�

is� under� two� percent� each.
WV
W estchesterÓs� submission� does� not� address� the� question� of� how�

to� identify� the� existence� of� inhibitions,� let� alone� the� methods� to� overcome� such� inhibitions�

that� are� confirmed� to� exist.� �

WT
� Appendix� E-1� at� p.� 6,� para.� (a).�

WU
See�www.nyc.gov/html/housinginfo/html/home/home.shtml.�

WV
� These� figures� are� from� the� 2000� Census.�
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� Finally,� it� is� not� enough� that� developers� make� notice� of� available� housing� opportunities�

online;� developers� should� also� be� required� to� make� the� applications� themselves� available� online�

(the� anomalous� method� of� having� people� read� online� that� they� have� to� send� in� a� postcard� to� a�

developer� to� get� an� application� (as� many� people� have� told� ADC� over� time)� is� not� reliable�

method.� � W estchesterÓs� Ðhomeowner/tenant� selection� proceduresÑ� only� require� a� developer� to�

identify� how� applications� will� be� made� available,� but� do� not� specify� online� availability.
WW

W e� need� to� be� blunt:� � in� a� world� where� everyone� was� trying� to� do� the� right� thing,�

more� affirmative� marketing� plans� would� actually� work.� � But� there� is� a� long� history� of�

affirmative� marketing� being� mere� window� dressing,� and,� as� specified� above,� there� are�

particular� concerns� about� W estchesterÓs� lack� of� planning� in� respect� to� out-of-County�

income-eligible� households.� � This� concern� is� magnified� by� the� fact� that� there� will� be� a�

continuing� and� intense� urge� in� many� quarters� to� cheat� (� N� NL� undermine� affirmative� marketing�

using� a� variety� of� devices� designed� to� put� existing� residents� of� a� segregated� town� in� a� privileged�

position� in� relation� to� the� application� process).� � The� M onitor� must� demand� an� actual� plan� Ðsetting�

forth� with� specificityÑ� (Settlement� O rder,� ¥� 18)� how� broad-based� affirmative� marketing,�

including� that� for� prospective� out-of-County� applicants,� will� be� more� than� a� fig� leaf.�

C.� W estchesterÓs� obligations� beyond� the� unit-specific

The� obligation� to� affirmatively� market� is� one� example� of� W estchesterÓs� Settlement� O rder�

obligation� that� goes� beyond� the� Ð750� unitsÑ� that� have� been� the� most� discussed� feature� of� that�

document.� � There� are� many� others.� � Among� those� that� are� especially� important� to� be� integrated�

into� implementation� planning� is� the� one� discussed� in� this� section.�

WW
� Appendix� E-1� at� p.� 10,� para.� (6).�
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� W estchesterÓs� housing� policies� and� programs� all� must� incorporate� as� goals� Ðthe�

elimination� of� discrimination,� including� the� present� effects� of� past� discrimination,� and� the�

elimination� of� de� facto� residential� segregation.Ñ� Settlement� O rder,� ¥� 31(a).� � W estchesterÓs�

submission� goes� as� far� as� saying� that� a� policy� consistent� with� this� language� has� been� adopted,� but�

no� farther.� � The� problem� is� obvious.� � The� creation� of� 750� Affordable� AFFH � U nits� is� not� a� process�

that� exists� in� a� vacuum;� rather,� it� is� a� process� that� is� supposed� to� exist� in� an� environment� where�

all� efforts� are� being� made� on� all� fronts� to� eliminate� de� facto� residential� segregation.�

W estchesterÓs� submission� does� not� discuss� what� it� plans� to� do,� if� anything,� specifically� to�

implement� this� overarching� policy.� � Just� like� an� Analysis� of� Impediments� is� supposed� to�

represent� a� substantive� obligation� and� not� be� mere� boilerplate,� so,� too,� is� a� policy� to�

eliminate� residential� segregation.�

� O ne� very� conspicuous� omission� from� W estchesterÓs� submission� is� the� state� of,� and� plans�

for,� the� goals� of� the� H ousing� O pportunity� Commission.� � During� the� litigation,� ADC� assessed�

where� municipalities� were� in� terms� of� the� affordable� housing� units� they� were� supposed� to� see�

developed� within� their� borders� by� 2015.� � It� turns� out� that� the� municipalities� that� are� ÐeligibleÑ� for�

development� under� the� terms� of� the� Settlement� O rder� collectively� have� an� unmet� obligation� of�

more� than� 6,000� units.� � In� other� words,� the� minimum� number� of� Affordable� AFFH � U nits�

required� by� the� Settlement� O rder� is� less� than� one-eighth� the� number� that� W estchester� had�

believed� these� municipalities� should� have� developed� (but� have� not).� � W estchesterÓs� treatment� of�

the� development� of� 750� units� as� a� difficult� challenge� is� clear� evidence� that� it� has� no� intention� to�

see� that� the� more� than� 6,000� units� gets� built.� � � And� walking� away� from� the� larger� number� of� units�

is� directly� contrary� to� the� obligation� to� try� to� end� housing� segregation� using� all� of� the� CountyÓs�

housing� policies� and� programs.� � An� Implementation� Plan� simply� must� talk� to� these� issues.
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IV .� W estchesterÓs� submission� is� intentionally� evasive� and� non-specific�

As� demonstrated� in� this� R eport,� the� non-compliant� essence� of� W estchesterÓs� submission�

is� easy� to� discern� (as� is� the� CountyÓs� non-compliant� intentions).� � It� is� clear,� in� other� words,� what�

W estchester� is� not� going� to� do� (most� notably,� either� grapple� with� municipal� resistance� or�

maximize� desegregation� as� contemplated� by� the� Settlement� O rder).� � This� non-compliance� is�

made� even� more� clear� by� approaching� W estchesterÓs� submission� from� another� direction:� that� is,�

ÐH ow� much� more� does� W estchesterÓs� submission� tell� us� about� the� � �� � � � � � � � of� what� the�

County� � � � actually� going� to� do� than� we� knew� prior� to� the� submission?Ñ� � The� answer,�

unfortunately,� is� Ðnot� much.Ñ

� W estchester� blithely� � � � � � � � � � to� provide� benchmarks� as� required� by� the� Settlement� O rder�

with� the� argument� that� the� Settlement� O rder� itself� Ðprovides� very� specific� and� ambitious�

benchmarks� for� the� development� of� the� required� housing� unitsÈ Ñ
WX
� This� posture� is� disingenuous�

in� the� extreme.� � �

� It� is� not� for� nothing� that� the� Settlement� O rder� requires� that� the� Implementation� Plan� Ðset�

forth� with� specificity� the� manner� in� which� the� County� plans� to� implement� its� Affordable� AFFH �

U nit� obligations.� � Settlement� O rder,� ¥� 18� (emphasis� added).� � The� very� next� paragraph� of� the�

Settlement� O rder� requires� Ðproposed� timetables� and� benchmarks� for� the� first� six-month� and� one-

year� periods� and� for� each� year� thereafter.Ñ� � Settlement� O rder,� ¥� 19.� � This� requirement� cannot�

fairly� be� read� as� simply� a� requirement� for� when� specific� numbers� of� units� have� financing� in� place�

or� have� building� permits,� the� subject� of� Settlement� O rder,� ¥� 23.� � The� various� aspects� of� the� steps�

W estchester� must� take� to� achieve� compliance� themselves� need� benchmarks� established,� with�

appropriate� time� frames� linked� thereto.� � L ikewise,� the� Settlement� O rder� requires� that� W estchester�

WX
� M S � 19.�
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Ðspecify� steps� and� activities� that� will� be� neededÑ� to� meet� the� unit� creation� benchmarks.� �

Settlement� O rder,� ¥� 24.� � Indeed,� the� Settlement� O rder� contemplates� that� those� steps� and� activities�

will� be� specific� enough� and� sufficiently� time-specific� to� be� able� to� be� designated� by� the� M onitor�

as� additional� benchmarks� enforceable� like� any� other� term� of� the� Settlement� O rder.� � i� N

W estchester� has� just� opted� not� to� provide� such� specificity� about� steps� and� activities.
WY

� W estchesterÓs� decision� to� take� this� approach� is� particularly� troubling� given� its� assertion�

that� there� are� Ðanticipated� challengesÑ� in� meeting� the� Ðbasic� compliance� deadlinesÑ� (i.e.,� those�

Settlement� O rder,� ¥� 23� benchmarks� including� having� a� minimum� of� 100� units� with� financing� in�

place� by� 2011� and� having� a� minimum� of� 750� units� with� building� permits� in� place� by� 2016).� � If�

there� are� anticipated� challenges,� it� is� especially� important� to� plan� to� overcome� those�

� � �� � � � � � � N� � For� example,� it� is� always� the� case� that� a� significant� percentage� of� developments�

initially� planned� do� not� reach� fruition.� � G iven� that� basic� fact,� the� only� way� to� plan� to� wind� up�

with� at� least� 750� completed� units� is� to� plan� to� have� many� more� than� 750� enter� the� pipeline.� � As�

another� example,� the� chances� that� there� will� be� significant� municipal� resistance� to� the� Settlement�

O rder� are� 100%� (as� already� demonstrated� in� comments� from� municipal� officials� over� the� last�

several� months).� � The� only� way� to� plan� to� succeed� is� to� incorporate� means� by� which� to� overcome�

such� resistance.� � W estchesterÓs� submission� has� not� a� hint� of� a� trace� of� a� plan� to� deal� with� either�

of� these� examples;� does� not� identify� the� other� Ðanticipated� challenges,Ñ� and� does� not� plan� to�

overcome� those� unspecified� anticipated� challenges.�

� W estchester� is� likewise� vague� and� non-compliant� when� it� comes� to� the� issue� of� a�

revolving� fund.� The� Settlement� O rder� requires� W estchester� to� Ð[e]xplore� and� implement�

WY
� W estchester� does� not� even� distinguish� between� its� site� selection� priorities� for� existing� units�

that� need� to� be� converted� to� affordability� (a� maximum� of� 25%� of� the� total� units)� and� new�

construction,� let� alone� specify� time-specific� benchmarks� for� conducting� site� selection.�
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mechanisms� by� which� the� monies� made� available� pursuant� [to� the� Settlement� O rder],� and�

proceeds� from� the� expenditure� of� those� funds,� can� be� placed� in� a� revolving� fund� dedicated� to� the�

development� of� Affordable� AFFH � U nits.� � To� the� extent� there� are� obstacles� to� doing� so,� the�

County� shall� identify� the� obstacles� in� writing� to� the� M onitor� and� any� steps� that� can� be� taken� to�

overcome� the� obstacles.Ñ� � Settlement� O rder,� ¥� 22(e).�

W estchesterÓs� submission� contains� a� Planning� Department� letter� relating� to� the� use� of�

R evolving� Funds,
XP
� but� the� submission� does� not� comply� with� the� Settlement� O rder� requirements.� �

The� letter� asserts� an� ÐunderstandingÑ� that� Ðthere� is� a� N Y S� Constitutional� prohibition� on� the� gift�

of� loan� or� public� funds� to� private� entities,Ñ
XQ
� but� does� not� either� explain� why� this� provision� would�

bar� a� R evolving� Fund,� does� not� identify� Ðany� steps� that� can� be� takenÑ� to� overcome� that� perceived�

obstacle,� and� does� not� discuss� ways� to� structure� a� revolving� fund� that� would� not� run� afoul� of� the�

perceived� obstacle.�

W estchesterÓs� submission� might� leave� the� impression� that� the� County� is,� in� fact,�

committed� to� the� use� of� a� revolving� fund� for� some� portion� of� the� Settlement� O rder� monies.� � In�

fact,� an� examination� of� submission� shows� that� W estchester� is� not� committing� to� set� aside� a�

single� dollar� in� a� � � � � � �� � � � R evolving� Fund,� but� rather� is� reserving� to� itself� a� future�

decision� as� to� whether� any� funds� will� be� used� for� revolving� purposes.
XR
H aving� all� funds�

comingled� in� a� single� account� is� not� the� same� as� creating� a� revolving� fund,� and� making� a� vague�

statement� that� funds� will� be� used� Ðas� appropriateÑ� on� a� Ðproject-by-projectÑ� basis� is� not� the� same�

as� engaging� in� implementation� planning.� �

XP
� Appendix� � H -4.�

XQ
i� N� at� p.� 1.�

(" M S� 15.
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W estchesterÓs� strategy� of� playing� its� cards� close� to� the� vest� is� not� �� � �� � � wrong.� � For�

example,� W estchester� notes� some� legitimate� concerns� that� Ðsite� specific� inquiries� and�

preliminary� transactional� termsÑ� potentially� impairing� Ðthe� viability� of� potential� projects.Ñ
XS
But�

W estchester� does� not� narrowly� tailor� a� concern� about� release� of� information� Î� it� tells� us�

nothing� about� what� it� expects� from� municipalities� or� about� what� commitments� (if� any)� it�

has� gotten� from� municipalities.� � W estchesterÓs� submission� tells� us� nothing� about� the� Census�

B locks� on� which� development� would� maximize� the� desegregation� goals� of� the� Settlement� O rder.� �

W estchesterÓs� submission� tells� us� that� it� met� with� developers,� as� required� by� Settlement� O rder,� ¥�

22(b),� in� order� to� Ðdetermine� their� interest� in� furthering� developments� that� will� AFFH Ñ),� but�

incorporates� nothing� about� what� it� learned� into� the� plan.� � There� are� further� examples� too�

numerous� to� list� here.� Suffice� it� to� say:� ÐIf� you� have� a� question� about� the� specifics� of�

implementation,� W estchesterÓs� submission� most� probably� does� not� answer� it.Ñ�

� W estchesterÓs� submission� was� supposed� to� be� a� complete� and� comprehensive� roadmap�

for� implementation� (subject,� of� course,� to� revision� as� more� is� learned� over� time).� � Instead,� the�

County� has� just� pushed� things� down� the� road,� effectively� taking� an� additional� extension� of�

time� without� getting� permission� to� do� so.� � That� attitude� does� not� augur� well� for� Settlement�

O rder� success.
XT

XS
� M S � 18.�

XT
� W e� note� as� well� another� disturbing� and� consistent� pattern:� W herever� the� Settlement� O rder� (as�

with� a� model� inclusionary� zoning� ordinance)� is� framed� as� having� to� ÐincludeÑ� certain� elements�

(phrasing� which� contemplates� that� there� will� be� other� elements� as� well),� W estchester� does� not�

provide� any� additional� elements.�
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V .� Additional� O bservations

The� obligations� imposed� on� W estchester� by� the� Settlement� O rder� do� not� � � �� �� � � but�

rather� supplement� W estchesterÓs� ongoing� AFFH � obligations� under� federal� law� and� regulation.� �

As� W estchester� has� been� continuing� to� received� CDB G � and� other� federal� housing� funding,� it� has�

been� continuing� to� certify� that� it� has� and� will� AFFH ,� including� that� it� has� and� will� take� the� steps�

necessary� to� overcome� barriers� to� fair� housing� choice.� � As� W estchesterÓs� submission� has�

confirmed,� it� is� still� refusing� Î� just� as� it� refused� during� the� false� claims� period� Î� to� take� actions�

appropriate� to� the� circumstances� to� confront� and� overcome� the� key� barriers� to� fair� housing� choice�

in� the� County� (not� taking� action� against� even� a� single� municipality,� no� matter� how� AFFH -

resistant).� � Furthermore,� the� ÐDiscretionary� FundingÑ� Policy,� which� is� defined� to� include� CDB G �

funds,� contemplates� continuing� to� provide� CDB G � funds� over� the� course� of� the� coming� year� to�

municipalities� that� fail� to� AFFH .
XU
� � H U D,� therefore,� is� obliged� to� explore� how� to� respond� to� the�

fact� that,� as� of� the� date� of� its� submission� last� week,� W estchester� was:� (a)� not� meeting� its�

underlying� AFFH � obligations;� and� (b)� continuing� to� submit� false� certifications� that� it� was�

meeting� those� obligations.
XV

XU
s� � � M S � 7,� setting� forth� a� January� 2011� effective� date� for� the� start� of� the� funding� limitations.� � In�

so� doing,� W estchester� implicitly� acknowledges� that� municipalities� have� � �� � been� held� to� account�

over� the� course� of� the� past� year.� � �

XV
� The� Court� held� that� requests� for� payment� of� CDB G � and� other� federal� housing� funds� constitute�

implied� certifications� that� the� jurisdiction� submitting� payment� has� in� fact� met� its� AFFH � analysis�

and� action� obligations.� � A DC� Summary� Judgment� Decision,� supra,� 2009� W L � 455269at� *17-18,�

Slip� O p.� at� 43-45.�



$#

V I.� L essons� L earned� to� Date;� Pitfalls� Ahead

� Two� weeks� after� Judge� Cote� signed� the� Settlement� O rder� in� August,� ADC� sent� the�

M onitor� a� letter.
XW
� � In� that� letter,� ADC� warned� that,� ÐAppeasement� only� emboldens� resistance.Ñ

XX

U nfortunately,� that� advice� was� not� heeded,� and� W estchester� was� given� the� impression� over� the�

last� several� months,� intentionally� or� unintentionally,� that� structural� change� would� not� really� be�

required,� that� the� Settlement� O rder� would� be� looked� at� Ðflexibly,Ñ� and� that� W estchester� could� �

progress� towards� unit-specific� targets� by� focusing� on� Ðlow-hanging� fruitÑ� (i.e.,� the� kinds� of�

projects� that� minimize� municipal� or� other� opposition).� � N ot� surprisingly,� W estchester� has�

understood� these� signals� to� mean,� ÐL etÓs� see� what� we� can� get� away� with.Ñ�

� W estchester� is� banking� on� an� old� strategy:� adopt� an� extreme� position,� and� hope� that� you�

can� negotiate� a� middle� ground.� � In� this� case,� the� extreme� position� is� a� woefully� non-compliant�

submission� that� bears� a� striking� resemblance� to� W estchesterÓs� pre-� Settlement� O rder� positions.� �

The� risk,� of� course,� is� that� the� M onitor� will� take� the� baitÈ and� negotiate.� � The� terms� of� the�

Settlement� O rder,� however,� are� non-negotiable.� � N egotiating� away� either� portions� of� the� letter� or�

spirit� of� the� Settlement� O rder� would� be� improper� and� impermissible.�

� Thankfully,� the� Settlement� O rder,� however,� is� very� clear� that� the� Implementation� Plan�

shall� ultimately� contain� precisely� what� the� M onitor� wants� it� to� contain.� � The� M onitor� has�

authority� not� only� to� reject� the� submission� in� the� first� instance� (Settlement� O rder,� ¥� 20),� but,�

should� a� revised� submission� continue� to� be� Ðinsufficient� to� accomplish� the� objectives� and� terms�

set� forth� in� [the� Settlement� O rder],Ñ� the� M onitor� Ð� � �� � � specify� revisions� or� additional� items� that�

XW
� The� letter� (ÐADC-M onitor� L etterÑ),� exclusive� of� attachments,� is� attached� as� Appendix� B � to� this�

R eport.�

XX
� ADC-M onitor� L etter,� � � �� �L� at� p.� 1.�
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the� County� shall� incorporate� into� its� implementation� plan.Ñ� � Settlement� O rder,� ¥� 20(d)� (emphasis�

added).� � As� such,� a� final� Implementation� Plan� will� be� the� M onitorÓs� Implementation� Plan.� � The�

Court,� of� course,� retains� jurisdiction� to� enforce� W estchesterÓs� compliance� with� its� obligations.� �

Settlement� O rder,� ¥� 58.�

V II.� Conclusion

The� documents� that� W estchester� has� submitted� to� the� M onitor� constitute� neither� planning�

nor� implementation.� � The� documents� ignore� or� contradict� several� fundamental� principles� and�

requirements� of� the� Settlement� O rder,� and� are� clearly� designed� to� maintain� the� status� quo� to� the�

maximum� extent� possible.� � If� the� M onitor� is� to� fulfill� his� job� of� insuring� that� the� letter� and� spirit�

of� the� Settlement� O rder� be� complied� with,� he� must� reject� this� faux� ÐImplementation� PlanÑ� out-of-

hand.�
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Sample� of� biased� comments� made� in� wake� of� announcement� of� Settlement� Order�
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Sample� Comments� Î� Various� Sources�

Comments� sent� in� to� A DC� via� website

1.� [Subject:� your� misguided� unwanted� push� to� ruin� every� clean� safe� community� in� the� country]� �

there� is� a� reason� people� remain� segregated� today.� not� your� much� vaunted� zoning� regulations,� but�

the� fact� that� white� people� and� black� people� do� not� like� each� other.� in� any� school.� you� will� see�

automatic� segragation� at� lunch� where� minority� students� sit� together� and� caucasian� students� sit�

together� and� if� there� are� indians� fr� om� india,� or� polocks� from� poland,� they� sit� together.� i� do� not�

want� to� be� forced� to� have� shopping� carts� littering� the� parking� lot� of� my� condominium� unit�

because� 1� block� away� f� rom� me,� people� have� been� permitted� to� move� to� an� area� they� cannot�

afford� and� do� nothing� but� make� a� mess� for� the� rest� of� us� to� clean� up.� t� his� is� the� same� claptrap�

that� caused� the� "� civil� rights� revolution"� which� was� not� about� helping� poor� downtrodden� blacks,�

but� about� giving� jewish� attorneys� and� jewish� groups� "PO W ER".� for� every� action,� there� is� an�

equal� and� opposite� reaction� about� which� no� one� can� do� anything.� you� may� continue� to� push� for�

your� absurd� egalitarian� society� in� which� only� your� tribe� would� be� the� ones� on� top,� but� believe�

me,� everyone� is� not� fooled� by� any� of� it.�

2.� Y ou� folks� are� complete� idiots,� and� must� really� love� destroying� productive� white� communities.�

I� find� your� actions� T O TA L L Y � disgusting� and� unconstitutional.� Please� take� your� fake� "president",�

O bama,� and� fly� off� to� the� third� world� and� live� in� the� crap� and� poverty� that� you� so� obviously�

desire.� W hites� should,� and� can,� segregate� themselves� A S� M U CH � A S� T H EY � W A N T � T O � DO � SO .�

N o� social� engineering� is� going� to� change� that.� In� short,� G ET � STU FFED!!�

3.� [Subject:� Y O U � H A TE� W H ITE� CO M M U N ITIES]� � SCREW � Y O U � and� what� you� stand� for!�

Q uit� attacking� white� communities!�

4.� I� do� not� understand� why� this� has� to� be.� Do� people� in� this� country� not� have� the� right� to� live� with�

and� among� whom� they� please?� Doing� this� is� going� to� bring� third� world� problems� to� a� first� world�

area� and� lower� the� standard� of� the� EN TIRE� area� and� surrounding� areas.� This� is� not� even� taking� in�

to� account� that� none� of� the� communities� want� such� a� thing� to� happen.� Equality:� N o.� Tyranny:�

Y es.�

5.� I� saw� that� you� had� filed� suit� forcing� W estchester� into� affordable� housing.� I� would� just� like� to�

inform� you� that� in� Scarsdale,� while� there� may� not� be� blacks� &� hispanics,� the� majority� of� people�

are� not� your� white� protestants-� instead,� they� are� Jews,� Catholics� &� A sians� who� have� worked� very�

hard� for� what� they� have.� G rowing� up,� I� did� not� know� anyone� who� was� independently� wealthy.�

M y� great� grandparents� immigrated� from� Russia� while� being� persecuted� and� came� to� the� U S� as�

factory� workers.� M y� family� worked� our� way� up� through� the� A merican� system� by� real� means-� not�

by� free� government� give� outs� or� programs� where� they� handed� us� housing� that� we� couldn't� afford.�

I� am� fine� with� marketing� Scarsdale� to� blacks� and� H ispanics� who� can� afford� it,� but� forcing� us� to�

pay� our� own� tax� dollars� to� allow� people� who� can't� afford� our� neighborhood� to� live� there� -�

whether� white,� black,� Jewish� or� H ispanic� is� assinine.� W hy� not� pay� for� me� to� live� in� W hite� Plains�

for� free� instead?� A lso,� are� you� planning� on� importing� Protestants� into� Scarsdale� too?� Finally,� I� do�

hope� you� realize� that� when� parents� are� angry,� their� children� will� learn� from� their� anger� and� take� it�
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out� on� other� people-� most� likely� those� kids� coming� into� the� school� district� who� shouldn't� be� there�

and� who� are� ruining� the� neighborhood� by� causing� property� values� to� decrease.�

6.� [Subject:� worthless� bastards� should� mind� their� own� affairs]� � I� could� be� wrong,� but� my� first�

opinion� of� you� worthless� pieces� of� shit,� is� that� you� are� nothing� more� than� cocksucking�

motherfuckers,� and� that� the� judge� in� the� W estchester� case� is� a� turd.�

Comments� to� Fair� H ousing� for� A ll

7.� W hen� will� our� government� learn� to� stop� wasting� tax� payer� money� for� government� public�

housing?� This� is� not� fair� housing� for� all.� It's� unfair� to� stuff� black� people� into� an� atmosphere� that�

breeds� unwanted� babies,� abortions,� rape,� crime,� drugs,� and� property� destruction� due� to� people� not�

having� a� feeling� of� ownership.� � It's� also� unfair� to� locate� these� housing� projects� into� white�

communities� and� subject� them� to� crime� that� is� attached� to� public� housing.� It� seems� to� me� that� it�

would� make� much� better� sense� to� build� single� family� homes� located� in� sub-divisions� where� we�

all� can� live.� The� people� will� then� have� the� feeling� of� ownership� and� would� more� than� likely� take�

good� care� of� their� home� with� less� crime.� �

8.� The� video� about� W estchester� County,� N Y � made� my� blood� boil.� Talk� about� discrimenation.� It's�

not� fair� to� force� these� hard� working� people� who� built� a� beautiful� place� to� live� to� be� required� to� be�

exposed� to� rape,� murder,� stealing,� and� car� jacking,� W here� are� these� peoples� rights??????� � H istory�

has� proved� that� public� housing� creates� crime.� A fter� they� build� these� 51.6� millon� dollar� housing�

units� the� crime� rate� will� be� rapent.� �

9.� W ell� that� is� all� well� and� good,� discrimination� should� not� be� allowed.� N ow� I� just� wonder� when�

this� Craig� G urian� character� is� going� to� go� after� the� B ET,� The� U nited� N egro� College� Fund,� The�

B lack� M iss� A merica� pagent� and� the� N A A CP� itself,� who� by� it's� very� name� is� racist,� promoting�

only� one� race� of� people.� W hen� are� you� going� to� start� cleaning� them� up?� O r� is� that� only� white�

people� can� be� racist?�

Comments� on� N ew� Y ork� Times� article

10.� If� people� want� to� self-segregate,� why� not� let� them?� W estchester� is� being� forced� by� the�

government� to� bring� in� minorities� and� with� them� crime� and� lowered� property� values.� Time� to�

become� a� L ibertarian.�

11.� W hat's� next?� Forced� removal� and� replacement� of� families� to� ensure� that� every� A merican�

neighborhood� resembles� an� "Indian"� corn� cob?� I� have� no� problem� living� in� ethnically� diverse�

neighborhoods,� nor� should� anyone,� but� government� should� not� FO RCE� people� to� do� so.� It�

smacks� of� Communist� China,� B rave� N ew� W orld,� 1984� -� type� social� engineering� come� to� the�

good� old� U SA .� Sometimes� France� doesn't� look� half� so� bad� anymore.�

12.� This� is� ridiculous.� There� are� these� wonderful,� beautiful,� safe� neighborhoods,� places� where�

people� have� worked� hard� their� whole� lives� to� live� in� so� that� their� families� are� safe� and� they� can�

enjoy� themselves.� B ring� in� public� housing,� bring� in� crime.� Its� a� fact.� W hy� should� these� people�

have� to� deal� with� criminals� and� welfare� recipients� coming� into� their� neighborhoods,� just� because�
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its� not� "colorful"� enough?� Public� housing,� even� if� its� well� built� and� nice� looking� is� a� threat� to� any�

neighborhood.� A fter� a� few� years,� the� housing� will� look� trashy� and� beat� up� due� to� the� fact� that� the�

people� who� live� there� have� no� pride,� no� sense� of� respect� of� property,� they� look� for� handouts� and�

the� easy� way� out,� they� are� just� plain� lazy.� Just� look� at� any� low� income� neighborhood� in� the�

country,� any� public� housing� communities.� The� fact� that� the� government� wants� to� try� to�

"desegregate"� any� community� is� ridiculous.� I� have� seen� it� firsthand� where� I� live.� The� city� decided�

to� "clean� up"� downtown� (had� to� clean� it� up� b/c� of� the� people� living� there)� and� the� public� housing�

communities� were� moved� more� into� suburban� communities� surrounding� the� city.� The� crime� rate�

went� up,� the� value� of� the� houses� went� down,� the� area� became� more� crowded,� more� noisy,� trash�

littered� the� streets� and� scummy� people� sat� on� their� front� porches� of� their� government� housing�

doing� absolutely� nothing� during� the� day,� on� weekdays,� it� did� nothing� for� the� area� except� make� it�

undesirable.� G overnment� help� only� furthers� the� already� lazy� masses� to� become� even� sorrier� than�

they� already� are� ,its� their� excuse� to� have� a� gazillion� kids,� not� work� and� be� complete� leeches� on�

society.� W hy� should� I� have� to� pay� for� that� with� my� taxes?� L eave� good� communities� alone,� let�

this� country� have� some� beauty� left,� some� safety� and� some� community.� M oving� these� people� into�

other� areas� just� exacerbates� the� issue� in� that� it� creates� a� bad� area� in� an� otherwise� nice� community.�

There� is� a� reason� for� so� called� "white� flight"-� just� look� at� the� areas� were� minorities� live,� they�

bring� these� stereotypes� upon� themselves.� There� is� no� excuse� anymore,� everyone� has� equal�

opportunities,� minorities� even� more� so� in� that� everything� seems� to� be� in� their� favor� lately,� so� stop�

sitting� around� doing� nothing� and� educate� yourself,� get� a� job,� stop� having� a� gazillion� kids� you�

cannot� pay� for� or� spend� time� with.� Its� not� about� racism,� its� about� facts,� stop� denying� them� and� do�

something� to� make� yourselves� a� worthy� part� of� society,� then� no� one� will� mind� living� around� you�

no� matter� your� gender,� color� or� background.�

13.� I� grew� up� in� W estchester� in� one� of� those� 'white'� communities� that� everyone� is� decrying.� A nd�

I� have� to� tell� you,� it� wasn't� so� white.� It� was� pretty� much� all� A sian,� Catholic� and� Jewish.� I� literaly�

did� not� know� any� W hite� A nglo-Saxon� Protestants� until� I� moved� away� for� university.� A nd� many�

many� families� were� first-generation� immigrants.� B ut� they� all� shared� the� value� that� their� childrens'�

education� was� the� most� important� variable� so� they� were� willing� to� pay� more� for� (often� lesser)�

homes� in� excellent� school� systems.� W e� had� plenty� of� Chinese,� Japanese,� Korean,� Indian,�

Pakistani� and� immigrant� kids� in� the� school� systems.� W e� had� very� few� H ispanic� and� black� kids�

but� the� ones� we� had� were� wealthier� than� the� preponderance� of� the� so-called� white� people.� N ow� I�

live� in� Denver� where� we� have� a� plethora� of� M exican� hispanics� in� my� kids'� school� system.� Z ero�

A sians,� zero� Indians� or� Pakistanis.� I� had� been� to� Sikh,� M uslim� and� B uddhist� households� by� age�

10.� M y� kids?� They've� eaten� a� lot� of� tortillas� and� been� exposed� to� Spanish.�

H ow� exactly� is� this� more� 'desegregated'� than� Scarsdale?�

14.� L et's� be� honest� for� a� second.� M ost� Causasians,� A sians,� H ispanics� and� others� simply� don't�

want� to� live� anywhere� near� blacks.� This� is� not� only� because� people� don't� want� to� live� in� the� midst�

of� poverty� but� also� because� black� culture� in� the� U .S.� is,� by� and� large,� vulgar� and� repulsive� to�

people� who� have� an� education� and� any� decent� level� of� taste.� For� the� government� to� force� these�

people� down� the� throats� of� others� who� don't� want� them� there� does� absolutely� no� one� any� good.� If�

I� were� a� policymaker,� my� goal� would� not� be� to� take� blacks� and� relocate� them� to� wealthy� white�

neighborhoods� where� they� are� not� wanted� but� to� provide� various� kinds� of� outreach� and� economic�

aid� to� blacks� where� they� A L REA DY � live� so� that� these� communities� are� transformed� and,� in� the�

long� term,� people� will� not� mind� living� near� blacks.�
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15.� The� Courts� and� now� the� Executive� branches� of� government� believe� that� white� people� should�

not� be� allowed� to� choose� to� live� together� because� there� is� a� legal� presumption� that� whites� are�

racsists.� For� everyone� else� its� okay,� however� if� you� can't� keep� tabs� on� those� people� or� keep� them�

apart� they'll� plot� to� take� over� again� and� we� don't� want� that.� I'm� sure� our� newest� Justice� will�

approve.�

16.� It's� so� funny---� it� never� occurs� to� anyone,� ever,� that� whites� (some� whites)� for� whatever� reason�

might� just� like� to� live� in� "their� own"� neighborhood.� N Y � has� Chinatown,� L ittle� Italy,� once� had�

G ermantown,� H arlem,� various� ethnicities� in� groups.� The� fact� is,� sometimes� (for� many� different�

reasons)� people� just� like� being� around� people� with� highly� similar� traits.� In� fact,� it's� not�

xenophobia,� but� lots� of� older� people� get� this� way.� A nd� they� should� have� rights,� too.� W hites� (non-

Jews,� non-H ispanics)� are� largely� the� only� ones� for� whom� no� one� extends� this� basic� courtesy.� I�

never� thought� I'd� say� such� a� thing,� but� I� am� very� tired� of� this.� W ho� knows� the� whys?� Some� have�

been� victims� of� violent� crime,� for� instance,� and� while� yes,� one� shouldn't� dwell� on� race� of�

perpetrator,� what� if� they� were...� A sian,� H ispanic,� B lack,� etc.� W hy� is� it� better� to� have� some� old�

lady� go� to� a� shrink� to� un-do� her� feelings� around� a� crime� against� her---than� just� let� her� move�

where� she'd� feel� ok.� Same� for� other� groups.� Plenty� of� non-whites� choose� to� live� around� non-

whites.� It� makes� me� sad� to� see� other� groups� never� extend� the� same� courtesy� to� whites.� M any�

diverse� neighborhoods� used� to� be� a� draw� for� the� city� (Chinatown,� L ittle� Italy,� the� arts� scene� of�

Soho,� H arlem)� ---but� the� guise� of� "diversity"� destroys� that.� Those� old� "neighborhoods"� are�

vanishing,� also.� Sad.� Everything� is� about� money� now,� no� more� neighborhoods.� W hites� in� such�

communities� are� often� more� than� their� money,� too.� They� have� a� culture� (although� it's� so� degraded�

that� most� people� do� not� recognize� it� as� such).� The� Protestants� have� truly� fled� the� city---� at� about�

6%� now.� The� ethnicity� of� the� Founding� Fathers� leaves,� not� b/c� of� color,� I� don't� think,� but� b/c� of�

culture.� They� value� freedoms� and� freedom� of� association,� and� cannot� get� that� in� a� city� like� N Y .�

So� they� just� left.� N obody� even� noticed.�

17.� This� seems� very� unnatural.� I� think� we,� as� a� society,� really� need� to� evolve� beyond� the� need� to�

categorize� people� and� trying� to� manufacture� a� perfect,� politically� correct� society.� � Y ou� can't�

tinker� with� how� communities� evolve:� it� has� the� potential� to� change� everything,� with� too� many�

unknowns.� These� communities� have� spent� a� couple� hundred� years� organically� evolving.� A s� with�

anything,� when� we� go� tinkering� with� the� natural� evolution� of� things...things� can� and� will� go�

awry.� � For� example,� how� will� this� impact� W estchester's� astronomical� property� values/taxes� -� and,�

ultimately,� their� excellent� school� system?� This� school� system� is� paid� for� because� families� move�

there� for� it.� They� work� hard� to� achieve� the� A merican� dream,� then� they� move� into� a� nice� house� in�

a� neighborhood� they� like� and� pay� a� lot� of� hard-earned� money� to� educate� their� children.� W hy� are�

they� now� the� bad� guy� for� wanting� this?� � N ow,� when� the� property� values� decline� and� taxes� go�

down� -� as� they� will� -� who� is� going� to� pay� for� the� schools?� N ow� the� community� that� these� folks�

have� worked� so� hard� to� build� for� so� long� is� going� to� go� down� the� tubes� and� people� will� yet� again�

flock� somewhere� else� that� hasn't� been� meddled� with.� This� isn't� about� color� or� race.� It's� about� the�

A merican� dream.� People� want� to� achieve� it,� and� when� they� do,� the� A merican� way� should� be� to�

let� them� have� their� homes,� their� schools...what� they� worked� so� hard� for.� It� shouldn't� be� to� be�

offended� by� it...to� try� to� change� it.� � Y ou� cannot� manufacture� the� way� a� community� evolves.�

B ronxville� used� to� be� known� as� being� unfriendly� to� the� Jewish� community.� N ow� we� know� lots� of�
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Jews� who� live� there.� H ow� wonderful� this� natural� evolution� happened� organically.� It's� a� process�

that� has� dignity� and� honor.� H ow� insulting� it� would� have� been� to� if� someone� had� said:� "let's� build�

housing� for� the� Jews!"� � This� proposed� scenario� should� be� equally� as� insulting� to� anyone,� of� any�

economic� or� racial� background.� � Y es,� we� should� always� take� care� of� each� other� -� regardless� of�

race� or� religion.� B ut� to� force� communities� to� change� who� they� are� to� accomplish� this� seems� to� go�

against� what� the� A merican� dream� was� built� on.�

18.� R idiculous.� � N ot� only� is� it� offensive� to� principles� of� property� rights� and� free� association,� it� is�

terribly� destructive� of� racial� harmony.� � Forcing� people� to� live� together� is� a� recipe� for� hostility� and�

resentment� -� not� for� civility.� � A ll� of� this� ideological� theorizing� and� social� experimentation� is�

disastrous.� H uman� nature� vomits� it� out� quite� grotesquely� in� the� real� world.� � People,� all� people,�

like� to� conrgegate� with� people� who� are� "like� themselves"� -� however� they� define� it.� � This� won't�

work.� It� never� has.� � Stop� doing� it� and� leave� people� be.�

19.� N o� white� family� should� be� compelled� to� live� amongst� people� who� do� not� behave� in� a�

civilized� manner.� That� is� a� fact.� Forget� politically� correct� notions.� V oluntary� segregation� is� a�

form� of� freedom.�

20.� A s� a� native� Southerner,� I� just� chuckle� over� settlements� like� this.� A fter� decades� of� having�

every� manner� of� arbitrary� racial� remediation� slammed� down� our� throats,� I� see� the� millionaires� of�

W estchester� don't� seem� to� like� it� much,� either.� � Frankly,� until� blacks� stop� trying� to� "get� even"� and�

we� all� agree� to� work� from� a� new,� blank� sheet� of� paper� going� forward,� we� will� continue� to� fight�

amongst� ourselves� over� silliness� like� this� while� other� nations� continue� to� destroy� our� economy�

and� standing� in� the� world.�

21.� A � perfect� example� of� back� door� reparation.�

22.� Total� social� engineering.� People� work� hard� and� fly� right� so� that� they� can� afford� to� live� in�

communities� that� are� safe,� neat,� orderly,� quiet.� Then� the� government� forces� them� to� accept�

people� who� have� not� earned� their� way� in.� � M inorities� don't� have� to� move� into� high-priced� white�

neighborhoods� to� achieve� safety� and� order.� They� can� create� them� right� at� home.� A ny� community�

or� neighborhood� can� be� nice� if� the� people� in� it� keep� it� that� way.� B ut� if� they� don't,� moving� into�

another� neighborhood� won't� help.� The� problems� continue,� and� are� foisted� on� people� who� have�

worked� very� hard� to� create� a� lovely� neighborhood,� free� from� all� those� problems.� � People,� and�

their� behavior,� make� a� neighborhood.� G o� to� South� Dakota� sometime� (where� I� was� recently).�

People� are� very� poor,� but� it's� so� clean� you� can� eat� off� the� street� and� children� and� adults� can� go�

anywhere� day� and� night� without� fear.� School� achievement� is� near� the� top� of� the� country.� H ow� do�

you� explain� that?�

23.� ÐThis� is� consistent� with� the� presidentÓs� desire� to� see� a� fully� integrated� society,Ñ� Everyone�

agrees� with� this� but� when� will� society� realize� that� society� segregates� itself.� M any� minorities� and�

ethnic� groups,� whether� A frican� A merican,� M exican,� Dominican,� Chinese,� or� R ussian� choose� to�

live� amongst� their� own.� This� is� evident� all� across� the� nation,� especially� in� N ew� Y ork.� If� however�

white� native-born� A mericans� feel� the� same� it� is� unfortunately� called� racism.�

24.� If� O bama� euthanizes� all� the� sick� or� handicapped� white� folks� and� those� over� age� 50� who� live�
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in� W estchester,� he� can� nationalize� their� homes� and� give� them� to� blacks.� Then� there's� no� need� for�

a� subsidized� project� or� segregation.�

Comments� on� L oH ud� (W estchester� Journal� N ews)� articles

25.� I'm� a� white� heterosexual� Chistian� male,� born� and� raised� in� W estchester.� I've� worked� all� of� my�

life.� A � few� years� ago� I� needed� to� apply� for� an� SB A � loan.� I� wrote� my� Congresswoman,� N ita�

L owey,� asking� if� she� could� help� me.� O ne� of� her� staff� contacted� me.� A ll� the� help� I� received� was�

merely� being� told� to� contact� the� SB A ,� its� number� in� M anhattan� and� the� name� of� a� "higher� up"�

person� there.� I� called� and� spoke� with� this� man.� H e� said:� "O ff� the� record,� don't� even� apply."� W hen�

I� asked� why,� he� replied,� "Y ou're� the� wrong� demographic."� So� now� this� article� displays� an�

unmarried� ghetto-breeder� kicking� back� in� a� park� waiting� for� the� M ega� M illions� of� the� newest�

G hetto� L ottery.� This� destruction� of� all� that� is� A merica� is� our� worst� nightmare� and� we� have� to� end�

it.� I� truly� hope� that� these� ghetto� mopes� will� next� demand� "affordable� dues"� to� all� of� the� exclusive�

country� clubs� -� it's� only� right� you� know.� Don't� forget� to� invite� a� ghetto� breeder� to� sit� next� to� you�

at� Starbucks.� H ey!� have� a� forced� latte� together!�

26.� There� is� no� segregation� going� on� anymore.� Some� times� you� just� can't� afford� something.�

Some� times� you� have� save� and� sacrafice� and� wait� until� you� can� afford� something.� There� are�

families� that� don't� take� vacations,� don't� have� the� latest� cell� phone,� subscribe� to� basic� cable� and�

don't� eat� out� ever,� save� every� penny� that� they� can� -� all� so� they� can� save� for� a� deposit� on� a� home�

wherever� they� choose.�

27.� L ET'S� SPREA D� TH E� CR IM E� A R O U N D.� W H Y � SH O U L D� Y O N KER S� A N D� M T.�

V ER N O N � H A V E� IT � A L L .� H O W � A B O U T � SCA R SDA L E� A N D� H A R TSDA L E?�

28.� Thank� the� N A A CP� and� other� minority� groups� for� encouraging� the� victim� mentality.� This� is�

going� to� be� a� disaster.� First� of� all� I� said� yesterday� you� do� not� have� a� right� to� live� where� you� want�

to� live.� Y ou� live� where� you� can� afford� to� live.� M y� parents� live� in� M t� V ernon,� they� would� love� to�

live� in� Scarsdale� or� B ronxville� but� guess� what?� they� cant� afford� to� live� there�

29.� N ow� with� the� influx� of� con� contributing� people� who� will� not� pay� property� taxes� the� burden� of�

home� owners� is� about� to� increase� even� more.� N ow� these� towns� will� need� more� police/fire/ems�

workers.� Y ou� think� the� freeloaders� will� pay?� O f� course� not.� It� will� be� place� upon� the� property�

owners.� � It� gets� even� worse,� There� will� be� tons� of� illegal� alien� invaders� moving� in.� Their� anchor�

babies� will� allow� them� to� live� in� subsidized� housing.� This� country� is� done.� Stick� a� fork� in� it�

30.� O nce� these� projects� are� completed� look� for� the� following...� L oud� M usic,� fighting,� drinking,�

drug� dealing,� dog� fighting,� murders,� higher� taxes,� lower� property,� lower� quality� of� life,� over�

population,� more� illegals� moving� in.� �

31.� It� should� be� a� requirement� of� all� who� live� in� affordable� housing� or� getting� any� assistance�

from� the� government� that� they� CA N N O T � have� cable� TV ,� cell� phones� or� computers� or� for� that�

matter� any� other� monthly� expense� that� is� non-essential.� M aybe� they� wouldn't� need� the� affordable�

housing� if� they� didn't� have� satellite� dishes� and� blackberries.�
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32.� Y ou� could� fit� quite� a� few� affordable� housing� units� in� a� wing� of� the� W hite� H ouse.� That� would�

be� a� help.� � That� fat� bloated� bigot� Sonya� Sotomayor� is� salivating� at� this.� This� is� something� out� of�

her� playbook�

33.� this� is� what� is� going� to� get� me� out� of� new� york� finally.� � i� grew� up� in� westchester.� I� have� a�

college� degree� as� does� my� wife� and� we� had� to� move� out� of� westchester� and� go� to� putnam� because�

if� inflated� taxes� and� home� prices.� � B ut� wait� let� me� be� a� fat� lazy� M IN O R ITY � who� gets� everything�

now.W hat� happened� to� work� and� success� will� come.There� are� no� more� values� in� this� country.I�

bust� my� hump� daily� and� this� is� the� pay� off.G ive� to� minorites.� W hy� should� they� be� A L L O W ED� to�

live� in� areas� where� people� worked� hard� to� get� there.� � W hat� has� happened� to� this� county,state� and�

country.� � W hy� should� people� be� forced� to� live� where� they� should� not� be.Stop� collecting� welfare�

and� get� to� work.� � thanks� to� our� liberal� government� officials� who� live� high� on� the� hog� as� it� is.�

50� million� dollars.� wow.� what� is� the� difference� wth� this� and� M adoff�

wrote:�

34.� Fact:� B lacks� &� H ispanics� commit� the� overwhelming� amount� of� crime� in� the� U S,� especially�

violent� crime.� L ook� at� the� statistics!� � Fact:� People� work� hard� &� save� to� buy� a� house� in� nice�

communities� to� provide� safety� for� their� families.� � N ow:� The� Federal� G overnment� caves� into� a� B S�

lawsuit� and� orders� that� subsidized� housing� be� built� in� nice� communities� so� that� the� crime� can� be�

taken� to� them.� � A s� they� say� in� the� commercial� ÐPriceless.Ñ�

35.� It'll� be� sad� to� see� A rdsley,� B edford,� B ronxville,� Scarsdale,� N orth� Salem,� N orth� Castle� &�

Pound� R idge� go� the� way� of� Y onkers� and� M ount� V ernon!� Those� places� where� once� beautiful� too.� �

W hy� work� for� what� you� really� want� when� the� county� will� just� give� it� to� you.� PA TH ETIC!!!!�

36.� Forced� integration...now� that's� crazy.� M ost� people� in� their� right� mind� don't� want� to� live� where�

they� are� not� wanted.� W hy� don't� they� use� that� same� force� to� get� employment� in� W estchester� to�

give� people� a� better� chance� of� progress.�

37.� H ey,� can� I� get� in� on� that� affordable� housing� in� B edford.� I've� driven� through� that� town� and� it's�

beautiful!� I'm� tired� of� working� my� a**� off� for� the� last� 25� years� and� trying� to� pay� all� my� high� bills�

every� month� so� I� can� give� my� family� a� decent� place� to� live� in� a� nice� neighborhood.� O H �

W A IT............I� CA N 'T..........................................IM � W H ITE.� �

I� guess� I'll� have� to� work� more� overtime� to� pay� for� the� blacks� and� hispanics,� so� they� can� eaisly�

get,� through� my� higher� tax� rates,� what� other� people� work� hard� for.� This� is� the� root� cause� of� the�

animosity� between� the� races.� welcome� to� the� Socialist� R epublic� of� the� U nited� States� ruled� by�

K ing� O bama.�

38.� .......but� just� think� how� good� their� High� School� basketball� teams� will� be......�

39.� This� isn't� about� diversity,� integration� or� fairness,� it� is� about� placing� black� votes� in� "white"�

districts.� It� is� a� power� grab� that� is� going� national� with� the� help� of� O bama.� W hy� do� you� think� the�

first� thing� he� did� was� grab� control� of� the� 2010� census?� H e'll� redistrict� and� change� the� complexion�

of� districts� deemed� "too� white."�

40.� W H A T � A � JO KE.........H ERE� W E� G O � A G A IN ...........TH E� W H O L E� CO U N TY � W IL L � G O �
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DO W N � H IL L .............Y O N KERS� A L L � O V ER � A G A IN ...........IT � W IL L � N O T � G O � T O �

W O R K IN G � M IN O R ITY � FA M IL IES� IT � W IL L � G O � T O � T H E� L O W � L IFES� T H A T � DO N 'T �

W O R K � W H A T � A � SH A M E.................�

41.� W ell� the� illegal� immigrants� have� been� allowed� to� snap� up� many� affordable� houses� where�

black� people� live.� If� politicians� and� psychotic� liberal� "do-gooders"� seeking� to� recover� a� good�

image� of� themselves� were� really� concerned� about� affordable� hosing� for� blacks� they� would� stop�

letting� illegals� jump� them� in� line� and� take� the� houses.� � Forcing� high� cost� areas� to� take� blacks� and�

H ispanics� is� like� forcing� expensive� restaurants� to� serve� M cDonalds� and� B urger� K ing� because� not�

enough� minorities� are� present.� These� shallow� racial� quotas� are� anti� white� at� the� core� and� meant� to�

divide� people� more� than� anything� else.� G ov� has� no� business� forcing� social� engineering.� If� more�

blacks� want� to� live� in� the� H amptons� then� they� need� to� stop� the� astronomical� illegitimacy� rates�

(caused� by� same� selfish� go-gooder� libs� and� black� culture� (Rap)� that� glorifies� the� criminal�

lifestyle� and� rebellion.� Cosby� is� right.�

42.� O k,� so� let� me� get� this� straight;� as� a� white� woman,� if� I� decide� to� move� into� an� "affluent"� area�

of� W estchester� but� can't� afford� it,� I� won't� be� able� to� live� there.� M eanwhile,� if� a� minority� wants� to�

move� into� that� same� area� they� can� take� advantage� of� this� affordable� housing� "opportunity"� and�

will� be� able� to� live� in� the� same� place� I� can't� afford?� A nd� this� is� not� discriminatory� how?� It's� not� a�

matter� of� race,� it's� a� matter� of� who� can� afford� what.� Y ou� live� where� you� can� afford� to,� end� of�

story.� H ow� many� housing� applications� were� turned� down� once� race� was� disclosed?� I'm� assuming�

not� many,� so� how� this� can� be� called� racist� is� beyond� my� understanding.� Y ou� want� to� live� in�

W estchester� then� you� work� to� be� able� to� afford� that� luxury.� O therwise,� live� somewhere� else.� Is�

this� just� rental� property� or� does� it� include� mortgage-based� housing� as� well?� If� it's� the� latter,� I'm�

wondering� how� these� people� will� be� able� to� afford� their� taxes.� O h� wait� the� rest� of� us� will�

probably� have� to� pay� for� that� too.� � �

43.� N o!� It's� that� we� who� work� hard� for� a� living� ,� pay� taxes� and� have� to� support� the� mopes� are�

now� forced� to� have� them� live� among� us.� H ard� work� gets� the� W hite� middle� class� the� shaft� and� the�

mopes� get� the� keys� to� the� city.� This� is� not� right!�

44.� N o!� Y ou're� white� and� have� to� suffer� the� consequences� of� a� life� of� work.�

45.� M inorities� want� to� be� treated� equal� unless� they� are� feel� they� are� getting� the� short� end� of� the�

stick;� then� it� is� racism� and� want� special� treatment.� This� is� why� they� will� never� move� forward;�

they� are� always� playing� the� victim.� G reat� job� A l� and� Jessie.�

46.� I� would� love� to� know� what� gives� people� the� right� to� live� in� a� neighborhood� that� they� can't�

afford.� Im� white� and� I� don't� make� nearly� enough� to� live� in� these� neighborhoods.� I� live� where� I�

can� afford.� W hy� can't� they� just� make� the� neighborhoods� that� they� live� in� better.� They� cant.� Crime�

in� minority� areas� are� ten� times� more� than� in� other� areas.� I� pose� a� question� to� the� readers� of� this.�

N ame� me� one� affluent� minority� neighborhood� that� you� would� move� to.� I� couldn't� name� one,�

maybe� everyone� can� help� me.� � A lso� I� wonder� if� I� qualify� for� these� low� income� houses.� M y�

assuption� would� be� no� because� im� not� a� minority.� I� urge� every� white� person� to� apply� for� these�

houses.� O nce� we� get� rejected� we� can� apply� for� our� own� discrimination� lawsuit.� M inorities� cannot�

be� the� only� ones� who� have� low� income.�
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47.� Those� towns� should� get� to� work� immediately� to� ensure� they� have� the� right� zoning� in� place� to�

prevent� the� government� from� creating� mini-slums� in� their� downtowns.�

48.� G reat� to� hear...Its� not� like� we� havent� already� experienced� one� of� the� worst� financial� collapses�

in� A merican� history� by� giving� people� credit� who� cannot� ever� afford� to� pay� back� what� they� are�

"stealing".� � � Perfect,� lets� allow� people� who� cannot� afford� nice� houses� because� they� have� no� desire�

to� work� or� go� to� school,� because� they� can� sit� on� their� butts,� collect� unemployment,� welfare� and�

Section� 8...but� now� lets� give� them� nice� houses� in� nice� areas� so� they� can� continue� to� destroy� the�

areas� that� havent� already� been� destroyed.� � It� sickens� me� to� know� that� people� can� do� absolutely�

nothing� with� their� lives� and� be� rewarded� for� it...�

49.� W ell� at� least� these� "minorities"� will� not� be� shot,� stabbed,� killed� or� robbed� when� living� in� a�

place� they� cannot� afford.� M ust� be� nice...�

50.� A nd� you� thought� that� these� minorities� all� ready� had� an� arrogant� sense� of� entitlement...you�

ain't� seen� nuthin'� yet!� � R IP� W estchester.�

51.� If� people� can� afford� to� live� in� an� upscale� community� because� of� either� success� or� being� born�

wealthy,� I� don't� think� it� is� fair� that� they� are� then� by� law� saddled� with� people� who� will� probably�

be� more� of� a� community� problem� than� not.� B y� problem� I� mean,� how� are� these� folks� suppose� to�

get� back� and� forth� to� work� if� they� do� not� live� close� enough� to� public� transportation?� W ill� the�

townspeople� then� have� to� incur� more� taxes� to� provide� such� amenities?� I� think� that� with� all� the�

other� issues� and� problems� this� country� is� going� through,last� thing� we� should� be� worried� about� is�

if� the� well� to� do� neighborhoods� are� being� discriminitory.� It� would� be� interesting� to� see� exactly�

what� the� impact� will� be� on� towns� such� as� Chappaqua� when� you� have� people� who� have� earned�

enough� money� to� live� in� an� upper� scale� neigborhood/community� once� this� housing� is� in� full�

swing.�

52.� Simply� shocking� and� ludicrious........what� a� waste� of� federal� money......having� fled�

westchester� for� living� >� 25yrs� ago.....all� of� westchester� will� be� a� slum� like� yonkers,� M t.vernon�

and� N ew� Rochelle.....there� goes� the� neighborhood�

53.� W hen� is� the� N B A � going� to� have� more� white� people?�

54.� I� remember� when� i� moved� to� Y onkers� in� 1995� my� East� Y onkers� A ve.� neighbohood� was� clean�

and� safe.� Then� the� naacp� came� along� with� judge� sand� in� their� pocket.� W ithin� 10� years� of� the�

projects� being� built� north,� south,� east� and� west� of� us,� the� area� is� a� disgrace.� W hen� I� moved,� my�

block� was� almost� entirely� minority,� as� is� much� of� the� area.� Every� night� I� walked� home� from� the�

train� station� to� see� these� black� and� hispanic� teenagers� throwing� bottles,� fighting,� cursing,� acting�

all� belligerent� and� ghetto.� It� is� no� longer� a� safe� place� to� raise� a� family.� This� is� what's� in� store� for�

the� rest� of� W estchester.� H aven't� we� learned� anything� by� this� failure?� M ake� andy� spano� pay� for�

this.� V ote� this� bum� out.�

55.� Do� i� think� affordable� housing� is� fair?� Y es,� for� working� people� like� firemen,� police� officers,�

teachers,� and� registered� nurses.� who� work� here� in� W estchester,� but� have� to� commute� 1� 1/2� hours�



� � 


in� traffic� from� Duchess,� and� O range� County� because� they� cannot� afford� to� live� here.� �

A ffordable� housing� for� working� people.� H ave� the� individuals� show� most� recent� W 2's,� be�

employeed� full-time,� a� show� of� profession� and� education� status,� and� perhaps� even� require� a�

written� essay.�

56.� W hite� Flight� has� returned!� W estchester� will� be� the� new� B ronx,� nice� neighborhoods� turning� to�

garbage.� L ook� at� areas� where� the� projects� were� built� or� affordable� housing.� H ard� working� people�

feld� these� areas� because� the� crime� soared� and� quality� of� life� went� down.� If� all� of� you� are� against�

this� you� need� to� stand� up� and� get� together� and� bring� in� your� own� lawsuit,� dont� back� down� and� go�

to� your� local� council� meetings� to� tell� them� no!� Property� values� will� decline� immediately� and�

graffitti,� hispanics� and� blacks� haning� out� n� the� corner� selling� drugs,� trash� everywhere.� �

Shouldn't� be� forced� to� accept� this.� In� a� way� its� racism.� These� people� want� handouts,� why� this�

country� has� no� more� money.� W ait� for� K ing� O bama;s� healthcare� plan� to� take� shape,� really� in�

trouble� then.�

UWN� This� is� IN SAN E.� � Minorities� do� not� live� in� the� more� affluent� white� areas� because� they� are� not�

as� wealthy,� because� and� ON L Y� because� they� simply� do� not� work� as� hard.� We� have� a� half� black�

president� now.� You� cannot� tell� me� that� descrimiation� is� largely� responsible� for� minorities� not�

being� able� to� live� in� these� areas.� This� not� good� because� you� have� seen� these� minority�

communities.� They� are� run� down,� the� houses� are� not� kept� and� the� streets� are� filthy� and� this� is�

what� the� county� is� going� to� force� into� nice� neighborhoods.� Would� you� want� to� live� near� these�

people?� I� already� do� and� it's� a� disaster...�

58.� I'm� not� a� racist,� I'm� a� realist.� I� look� at� what� I� see� with� my� own� two� eyes� in� my� own�

neighborhood.�

59.A ll� those� things� you� mentioned:� education,� lovely� homes,� beautiful� neighborhoods� are�

considered� EV IL � A N D� R A CIST � and� therefore� must� be� destroyed� because� there� aren't� enough�

minorities.� Do� you� have� any� idea� as� to� what� will� happed� once� the� libs/dems� force� these� people�

down� your� throat?� � � H ere's� a� clue...leave� your� cocoon� for� a� few� hours� and� take� a� stroll� down� to�

Y onkers...or� M t.� V ermin...or� N ew� Rochelle...or� any� other� town/city� where� blacks� and� hispanics�

have� invaded� and� destroyed� and� ask� yourself� this� question,� "do� I� really� want� this� in� my�

backyard?"� �

60.� A nd� before� the� deluge� of� savages� into� Y onkers� it� had� many� proud� residents.� Just� wait� and�

see.� Y ou� libs� are� so� blind� to� reality� it� makes� me� sick!!!�

61.� O f� course,� they� will� "build� new� shops"� !!� A � person� has� to� have� a� nice� place� to� steal� from� !�

62.� There� goes� the� neighborhood...� move� out� now...�

63.� In� response� to� DM cD1209,� I� can� only� wonder� if� you� are� an� idiot,� or� just� on� heavy� narcotics?�

People� are� not� racists� because� they� believe� you� need� to� work� hard� and� EA R N � their� way� into� nice�

neighborhoods...� the� A merican� way� W A S� to� get� an� education,� a� good� job,� make� money� and� then�

buy� a� nice� home� in� a� nice� town� ....now� the� government� is� going� to� tell� us� who� should� live�

where...� that� is� complete� garbage� brought� to� us� by� the� pathological� liar� in� the� W hite� H ouse,� and�



� � �

idiots� like� you� who� undoubtedly� voted� for� him.� I� suspect� you� are� an� idiot� A N D� use� heavy� drugs.�

64.� yeah,� low� income� housing� A K A � projects=drugs,crime� increase,high� birth� rate,� tax� dollars�

going� to� support� mistake� babies,and� oh� course.� cant� wait� to� see� M L K � B L V D� in� Chappaqua.�

65.� A re� you� high?!� Y ou� obviously� don't� live� in� westchester� or,� are� on� public� assistance� ,� live� in� a�

rat� hole� and� want� out.� N O � W H ERE� DO � T H ESE� SO � CA L L ED� M IN O R ITIES� L IV E,� DO � T H EY �

T A KE� PR IDE� IN � T H EIR � H O M Es� A N D� T H EM SEL V ES.� (� O T H ER � T H A N � H O L IN G � O N T O �

T H E� A R R O G A N T � U N ITED� R A CIST � B EL IEFS� O F� T H E� PL A N T A TIO N )�

66.� To� all� the� liberal� democrats� in� chappaqua� that� voted� in� this� circus,� theres� an� old� saying..�

W A TCH � W H A T � Y O U � W ISH � FO R,� IT � M A Y � CO M E� TR U E!!!......� im� sure� as� long� as� its� not� in�

their� backyard,� its� ok..� G REEL EY � B A SKETB A L L � IS � A B O U T � T O � H A V E� A � G REA T � TEA M !!�

67.� M ore� projects� and� crack,� we� need� that� with� some� more� illegal� aliens� too� ,� W hy� should� white�

people� live� a� clean� life� and� enjoy� it� when� the� baby� mamas� need� there� housing� and� welfare� checks�

,� Come� live� in� my� nice� street� and� ruin� it� ,� I� will� pay� high� taxes� so� you� can� live� for� free� I� dont�

mind� I� am� a� stupid� white� person�

68.� I� am� a� single� divorced� 50� year� old� woman.� I� have� worked� for� the� same� employer� for� 27+�

years.� I� have� owned� my� own� home� since� 1987.� It� was� and� has� been� at� times� (with� the� current�

recession/depression)� difficult� to� pay� the� mortgage,� taxes,� fuel� oil� bill,� water� bill,� etc.� B ut� I� did�

and� have� done� it,� on� my� own,� without� a� handout� from� anybody.� It� is� (or� was)� the� A merican� way�

to� work� hard� to� achieve� your� goals� (such� as� owning� a� home).� The� community� I� live� in� is� overrun�

with� illegal� hispanics� who� see� nothing� wrong� with� throwing� trash,� empty� beer� cans,� etc.� on� the�

ground� rather� than� using� a� garbage� can.� I� have� seen� people� buy� scratch� off� lottery� tickets,� take�

them� outside� the� store,� scratch� them,� and� then� throw� them� on� the� ground.� This� may� be� the� way�

you� do� it� "in� the� mother� country",� but� don't� come� here� and� make� our� communities� look� like�

garbage� dumps.� W ith� this� new� "affordable� housing� plan"� for� everyone,� things� can� only� get�

worse.�
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D ear� M r.� Johnson:�

� I� write� to� offer� some� initial� observations� as� you� embark� on� monitoring� W estchesterÓs�
compliance� with� the� letter� and� spirit� of� the� Settlement� O rder� that� has� been� entered� in� this� case.�

A.� Appeasement� only� emboldens� resistance

There� will� undoubtedly� be� some� who� entertain� the� fantasy� that� a� ÐpatientÑ� and� ÐcompromisingÑ�
approach� holds� the� promise� of� change� without� acrimony.� � There� is� no� surer� path� to� failed�
implementation.�

1.� The� Settlement� Order� is� a� remedial� order� and� must� be� enforced� as� such.

W hatever� the� D epartment� of� H ousing� and� U rban� D evelopment� (ÐH U D Ñ)� comes� to� decide� on� a�
go-forward� basis� with� respect� to� affirmatively� furthering� fair� housing� (ÐA FFH Ñ)� obligations� of�
federal� grantees� generally,� this� settlement� springs� from� a� particular� history� and� a� particular�
context.� � W estchester� not� only� remains� remarkably� segregated� Î� a� dozen� of� its� municipalities�
have� A frican-A merican� populations� under� one� percent� Î� its� longstanding� wrongdoing� is� clear.� �
W hen� the� presiding� judge,� the� H on.� D enise� Cote,� examined� the� record� in� the� light� most� favorable�
to� W estchester,� she� still� found� as� a� matter� of� law� that� W estchester� had� Ðutterly� failedÑ� to� meet� its�
A FFH � obligations.� � She� also� found� as� a� matter� of� law� that� every� single� representation� of�
compliance� in� the� period� 2000-2006� was� Ðfalse� or� fraudulent.Ñ�

� A � remedial� order� is� not� intended� as� a� balancing� act;� rather,� it� is� intended� as� a� � �� � � � � M
� �� �� � � � to� the� consequences� of� past� wrongdoing.� � A s� such,� we� respectfully� submit� that� the� task� is�
not� monitoring� whether� W estchester� is� doing� Ðjust� enoughÑ� to� stay� within� the� letter� of� the�
agreement,� but� rather� monitoring� and� insuring� that� W estchester� is� doing� the� maximum� to� undo�
the� residential� racial� segregation� that� is� has� helped� to� perpetuate.�

2.� The� lessons� of� history� tell� us� unmistakably� that� resistance� can� be� given� no�

� � �� � � � N� � O ne� of� the� hats� I� wear� is� that� of� an� A djunct� Professor� of� L aw� at� Fordham� L aw� � School,�
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where,� inter� alia,� I� lead� a� seminar� in� ÐH ousing� D iscrimination:� H istory,� D emographic,� L aw,� and�
R emedies.Ñ� � A mong� the� materials� we� cover� are� Eric� FonerÓs� Short� H istory� of� Reconstruction� and�
A rnold� H irsch's� article� entitled� M assive� Resistance� in� the� U rban� N orth:� Trumbull� Park,� Chicago,�
1953-1966.� � I� have� enclosed� a� copy� of� both� (the� H irsch� article� is� Exhibit� 1� to� the� A ddendum� to�
this� letter).� � In� those� circumstances,� as� in� countless� others,� the� failure� to� meet� resistance� with�
overwhelming� force� did� not� engender� hoped-for� ÐreconciliationÑ� or� a� Ðspirit� of� cooperation.Ñ� � O n�
the� contrary,� the� forces� of� resistance,� alert� to� any� sign� of� weakness,� were� only� emboldened� by� the�
failure� of� the� relevant� government� bodies� to� act� promptly� to� squelch� all� such� resistance.�

� 3.� R acism� in� W estchester� is� alive� and� well.� � I� do� not� use� the� term� ÐracismÑ� lightly.� �
D oing� so� would� not� only� be� gratuitously� provocative,� it� would� be� an� insult� to� all� those� who� have�
suffered� its� effects.� � Thus,� throughout� the� litigation,� I� never� once� referred� to� any� person� or�
practice� as� Ðracist.Ñ� � In� the� short� time� since� the� Settlement� O rder� has� been� announced,� however,�
there� has� been� an� outpouring� of� comment� that� must� be� named� for� what� it� is:� vicious� and� racist�
stereotyping� and� hate-mongering.� � A s� one� individual� wrote� to� the� A nti-D iscrimination� Center:�

Y ou� folks� are� complete� idiots,� and� must� really� love� destroying�
productive� white� communities.� I� find� your� actions� T O TA L L Y �
disgusting� and� unconstitutional.� Please� take� your� fake� "president",�
O bama,� and� fly� off� to� the� third� world� and� live� in� the� crap� and�
poverty� that� you� so� obviously� desire.� W hites� should,� and� can,�
segregate� themselves� A S� M U CH � A S � T H EY � W A N T � T O � D O � SO .�
N o� social� engineering� is� going� to� change� that.� In� short,� G ET �
STU FFED !!�

This� was� no� isolated� remark.� � I� have� included� as� Exhibit� 2� to� the� A ddendum� a� sample� taken� from�
the� � � � � � � � � � of� comments� reflecting� baldly� race-based� and� class-based� stereotyping� (most� being�
comments� to� newspaper� articles� reporting� on� the� settlement).� A s� bad� as� those� offering�
ÐcommentaryÑ� may� be,� it� is� not� those� individuals� that� are� of� primary� concern.� � It� is� people� of�
good� will� (including� some� municipal� officials)� who,� as� an� initial� matter,� may� be� willing� to�
cooperate.� � If� people� of� good� will� see� that� resistance� is� tolerated,� some� will� begin� to� ask,� ÐW hy�
should� we� step� up� to� the� plate� when� others� are� being� permitted� not� to?Ñ� � In� other� words,�
tolerating� resistance� will� yield� only� a� cycle� of� declining� cooperation.�

4.� M unicipal� resistance� has� not� gone� away.� � M unicipal� resistance� to� affordable� housing�
construction� in� W estchester� has� long� been� widespread� and� intense.� � A s� pointed� out� by�
W estchesterÓs� own� H ousing� O pportunities� Commission� (ÐH O CÑ)� in� 2004,� progress� in� taking�
steps� to� facilitate� the� production� of� affordable� housing� Ðhas� been� minimal� in� most�
municipalities,Ñ� and� that� Ðit� is� the� municipalities� who� will� determine� whether� the� affordable�
housing� crisis� will� be� eased� or� whether� it� will� continue� to� worsen� for� another� decade.ÑQ

� A n� article� in� the� A ugust� 23rd� R eal� Estate� Section� of� The� N ew� York� Times� (A ddendum,�
Exhibit� 4)� begins� to� give� the� flavor� of� the� continuing� nature� of� this� resistance.� � L isten� to� the�
M ayor� of� Scarsdale.� � She� says� that� the� village� remains� an� unlikely� place� for� affordable� housing�

Q� The� H O CÓs� 2004� A ction� Plan� is� Exhibit� 3� to� the� A ddendum.�
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because� Ðit� has� no� roomÑ� and� because� Ðmost� residents� would� likely� resist� it.Ñ� � H arrison,� like�
W estchester,� has� developed� none� of� the� housing� allocated� by� the� H O C.� � Y et� its� supervisor� is�
quoted� as� saying� the� town� Ðalready� had� enough� low-cost� housing.Ñ�

� A s� G eorge� R aymond,� H O CÓs� Chair� is� quoted� as� saying� in� response,� ÐÐA ll� the� zeros� on�
our� allocation� plan� represent� communities� that� donÓt� want� to� try.Ñ� � The� problem,� of� course,� is� that�
the� lesson� that� these� municipalities� have� learned� from� years� of� resistance� is� that� simply� reciting�
the� Ðwe� canÓt� do� itÑ� incantation� is� an� effective� means� to� ward� off� any� change.� � �

5.� County� officials� are� already� undermining� the� Settlement� Order.� The� County�
Executive� has� described� the� 750� units� as� a� maximum� (not� the� minimum,� as� set� forth� in� the�
Settlement� O rder).� � Indeed,� at� his� appearance� before� the� B udget� and� A ppropriations� Committee�
of� the� County� L egislature� on� A ugust� 17th,� he� estimated� that� the� funds� being� provided� under� the�
settlement� would� provides� somewhere� between� only� 150� and� 750� units.R � � H is� deputy,� Susan�
Tolchin,� has� suggested� that� the� CountyÓs� obligations� could� be� watered� down� Ðif� local� zoning� or�
property� prices� prove� to� be� barriers.ÑS� � H er� comments� echo� that� of� the� CountyÓs� A ugust� 10th�
press� release� on� the� Settlement� O rder,� which� also� linked� modifications� to� the� assertion� that� Ðthe�
county� does� not� control� local� zoning.ÑT

� O ther� officials� have� received� and� are� channeling� this� wrong-headed� message.� � The�
L ewisboro� housing� committee� chair� has� asserted� that� Ðthe� settlement� requires� that� the� county�
respect� individual� townsÓ� zoning� lawsÑ;� the� County� L egislator� whose� D istrict� includes�
L ewisboro� has� said� that,� notwithstanding� the� provisions� of� the� Settlement� O rder,� ÐIt� makes� no�
sense� for� the� county� to� litigate,Ñ� and� that� he� did� not� expect� litigation� to� occur.U

B.� Overcoming� zoning� barriers� is� the� linchpin� of� successful� implementation� of� both� the�

CountyÓs� unit-specific� and� broader� Settlement� Order� obligations. W e� need� not� speculate�
about� the� efficacy� of� an� approach� that� tries� to� work� within� the� constraints� of� existing� zoning.� �
That� has� been� W estchesterÓs� policy,� the� CountyÓs� A FFH � obligations� notwithstanding.� � The�
policy� has� been� an� abysmal� failure.� � The� Settlement� O rder� recognizes� that� a� different� path� is�
required.� � That� is,� one� must� take� the� objectives� of� the� agreement� as� the� starting� point� (not�
existing� zoning),� and� then� determine� the� steps� that� are� necessary� to� achieve� the� Settlement�
O rderÓs� objectives.� � It� is� this� reorientation� Î� acknowledging� the� primacy� of� the� broad� public�

R
s� � � http://www.westchestergov.com/news_spanohsgtestimony.htm.�

S
See� The� N ew� York� Times,ÑIn� W estchester,� an� O pen� Plea� to� A ccept� a� H ousing� A ccordÑ� (online�
edition� only),� attached� as� A ddendum� Exhibit� 5.� � Tolchin� chose� to� ignore� the� actual� terms� of� the�
Settlement� O rder.� � Those� terms� intentionally� require� extraordinarily� difficult� showings� for� the�
County� to� make� before� the� M onitor� could� properly� reduce� the� CountyÓs� obligations.� See,� e.g.,�
Settlement� O rder� ¥15(a)(vi).� � �

T� The� County� press� release� is� annexed� as� A ddendum� Exhibit� 6.� �

U� The� article� in� the� L ewisboro� L edger� is� annexed� as� A ddendum� Exhibit� 7.�



T

interest� in� A FFH � and� no� longer� subordinating� that� interest� to� an� exclusionary� status� quo� Î� that�
must� drive� implementation� planning.� �

1.� W ithout� confronting� local� zoning� barriers,� neither� the� CountyÓs� obligation� to�

place� units� on� the� Census� blocks� with� the� lowest� concentrations� of� African-Americans,� nor�

the� CountyÓs� broader� obligation� to� eliminate� de� facto� residential� segregation� will� be�

�� � � � � � � N� � W estchester� is� obliged� in� the� implementation� plan� to� assess� the� means� by� which� Ðthe�
County� can� maximize� the� development� of� A ffordable� A FFH � U nits� in� the� eligible� municipalities�
and� census� blocks� with� the� lowest� concentrations� of� A frican� A merican� and� H ispanic� residents.Ñ� �
Settlement� O rder,� ¥22(f).� � �

A s� a� matter� of� land� and� demographics,� the� task� is� easy.� � � A ttached� to� the� A ddendum� as�
Exhibits� 8� and� 9� are� a� map� and� accompanying� Excel� table.V� � W hat� we� have� done� is� demonstrate�
that� the� County� has� a� massive� amount� of� land� available� where,� on� the� Census� B lock� level,� the�
percentage� of� A frican-A mericans� is� less� than� 3%� and� the� percentage� of� L atinos� is� less� than� 7%.� �
Indeed,� the� data� show� just� how� much� land� is� available� on� Census� blocks� where� the� percentage� of�
A frican-A mericans� is� less� than� 1%� and� the� percentage� of� L atinos� is� less� than� 3%.�

Just� looking� at� the� more� than� 20� jurisdictions� that,� on� the� municipal� level,� have� A frican�
A merican� populations� of� less� than� 3%� and� L atino� populations� of� less� than� 7%,� one� finds� the�
following:�

Census� Block� Type� N umber� of�

Blocks�

N umber� of� Acres� Population�

L T � 1%� A A � and� �
L T � 3%� L atino�

438� 40,222� 58,939�

1%� to� L T � 2%� A A � and�
3%� to� L T � 5%� L atino�

330� 24,843� 38,067�

2%� to� L T � 3%� A A � and�
5%� to� L T � 7%� L atino�

2,366� 73,851� 116,799�

Total� 3,134� 138,915� 213,805�

In� other� words,� leaving� aside� Ðno� populationÑ� Census� blocks,� and� leaving� aside� low�

minority� concentration� blocks� in� higher� concentration� municipalities� (the� 60-unit-

maximum� sets� of� municipalities),� there� are� Census� Blocks� encompassing� more� than� 138,000�

acres� where� the� Settlement� OrderÓs� command� to� find� means� to� develop� on� the� blocks� with�

Ðthe� lowest� concentrations� of� African� American� and� H ispanic� residentsÑ� can� be� satisfied.� � �

N evertheless� Î� as� day� follows� night� --� the� naysayers� (be� they� in� municipal� or� County�
government� or� elsewhere)� will� surely� try� to� come� up� with� excuses� as� to� why� this� acreage� Î�

V� I� have� also� enclosed� a� disk� containing� the� map� in� PD F� format,� and� suggest� printing� it� out� in� its�
full� size� (36Ñ� x� 48Ñ)� to� see� block-level� detail� best.�
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probably� more� than� 500,000� times� the� total� acreage� needed� Î� should� not� be� used� (or� else� used�
only� sparingly),� and� why� Census� B locks� with� higher� concentrations� of� A frican-A mericans� or�
L atinos� should� be� selected.� � The� fallacy� of� the� expected� claims� of� Ðno� landÑ� and� Ðtoo� costly�
developmentÑ� lies� in� the� shallow� assumption� Ðthat� which� is,� must� be.Ñ�

In� fact,� any� sober� evaluation� recognizes� development� ability� and� land� cost� is� dynamic.�
U p-zoning� acts� a� critical� factor� in� facilitating� moderate-density� development� and� in� lowering� the�
cost� of� such� development.W � � That� is� one� of� the� key� reasons� that� the� Settlement� O rder� requires� the�
County� to� overcome� municipal� barriers� with� legal� action.� � See,� e.g.,� Settlement� O rder,� ¥7(j).� �
M oreover,� the� difference� between� working� around� existing� zoning� and� causing� existing� zoning� to�
be� modified� is� substantial.� � The� Ðwork� aroundÑ� method� has� no� multiplier� effect:� the� affordable�
housing� and� A FFH � yield� is� one� unit� for� each� unit� developed.� � B y� confronting� and� overcoming�
zoning� barriers,� by� contrast,� one� achieves� an� enormous� multiplier� effect.� � L atent� developer�
interest� in� affordable� housing� development� will� be� unleashed,� and� much� greater� number� of�
affordable� A FFH � units� will� be� able� to� be� created.�

Crucially,� only� by� proceeding� by� promptly� acting� to� overcome� zoning� barriers� will� one� of�
the� key� broader� commands� of� the� Settlement� O rder� be� able� to� be� satisfied.� � � W hile� public�
attention� has� focused� on� the� minimum� 750� units� of� affordable� housing� to� be� developed,�
W estchester� is� also� required� to� enact� a� policy� by� which� the� County� seeks� to� achieve� Ðthe�
elimination� of� discrimination,� including� present� effects� of� past� discrimination,� and� the�
elimination� of� de� facto� residential� segregationÈÑ� � Settlement� O rder,� ¥� 31(a).� � That� obligation,�
amplified,� inter� alia,� by� the� obligation� to� take� the� actions� necessary� to� Ðfacilitate� the�
implementation� of� this� Stipulation� and� O rderÑ� (Settlement� O rder,� ¥� 32(a))� is� ongoing,� relates� to�
all� County� housing� policies� and� programs,� and� operates� as� a� supplement� to� the� CountyÓs�
prospective� obligations� to� affirmatively� further� fair� housing� in� respect� to� all� of� it� and� its� sub-
recipients� activities.�

� There� is� a� clear� bottom� line:� if� the� over� 138,000� acres� of� Census� B locks� with� low�
concentrations� of� minority� residents� were� perceived� to� be� insufficient� to� develop� a� mere� 750�
units� of� affordable� housing,� then� any� effort� to� engage� in� a� serious� program� of� affordable� housing�
development� Î� let� alone� any� effort� to� end� de� facto� residential� segregation� Î� would� be� doomed.X

A s� such,� prompt� action� to� overcome� zoning� barriers� is� essential,� and,� as� discussed� next,� is� both�
contemplated� by� the� Settlement� O rder� and� amply� supported� by� many� sources� of� County�

W� � In� highlighting� up-zoning,� we� do� not� mean� to� suggest� that� other� tools� (such� as� taking�
advantage� of� the� cross-subsidy� of� mixed-income� and� mixed� use� development,� and� of�
incorporating� the� multiplier� effect� of� a� revolving� fund)� would� not� be� extremely� useful� adjuncts� to�
the� up-zoning� process.�

X� N ote� that� the� unmet� H O C-defined� obligations� of� the� just� set� of� municipalities� where� the�
minimum� of� 630� units� may� be� developed� under� the� Settlement� O rder� is� well� over� 6,000.� � Thus,�
the� County� had� conservatively� allocated� more� than� eight� times� the� number� of� these� units� for�
these� municipalities� than� is� the� minimum� 750� units� that� are� to� be� developed� under� the� Settlement�
O rder.�
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authority.� �

2.The� CountyÓs� authority� to� override� local� barriers. W hile� the� Settlement� O rder� is�
notable� in� recognizing,� bolstering,� and� requiring� the� use� of� County� authority� to� overcome� local�
zoning� and� other� barriers,� that� authority� has� long-existed.� � The� Settlement� O rder� required�
W estchester� to� acknowledge� several� components� of� that� authority.� � The� first� ÐwhereasÑ� clause� of�
page� 2� of� the� Settlement� O rder� provides� that� the� County� acknowledges� and� agrees� that� Ðpursuant�
to� N ew� Y ork� State� law,� municipal� land� use� policies� and� actions� shallÑ� act� in� two� ways.� � First,�
those� land� use� actions� and� policies� Ðshall� take� into� consideration� the� housing� needs� of� the�
surrounding� region,Ñ� a� recitation� of� the� b� � � � � �� � doctrine.Y � � U nder� that� doctrine,� any� party� that�
owns� or� controls� land� may� challenge� a� municipalityÓs� restrictive� zoning� on� the� grounds� that� such�
zoning� does� not� take� sufficient� account� of� regional� housing� needs� for� multi-family� housing.�

� Second,� the� Settlement� O rder� provides� that� municipal� land� use� actions� and� policies� Ðmay�
not� impede� the� County� in� its� performance� of� duties� for� the� benefit� of� the� health� and� welfare� of�
the� residents� of� the� County,Ñ� a� recitation� of� the� County� of� M onroe� � �� � � � � � NQP � � U nder� this�
doctrine,� a� County� may� challenge� a� municipalityÓs� restrictive� zoning� on� the� grounds� that� the�
CountyÓs� public� interests� in� proceeding� with� development� outweigh� the� municipalityÓs� interests�
in� restricting� such� development.QQ

� Third,� the� Settlement� O rder,� in� the� same� ÐwhereasÑ� clause� referenced� above,� provides�
that� it� is� incumbent� upon� municipalities� Ðthat� are� parties� to� the� U rban� County� Cooperation�
A greement� to� comply� with� that� agreement,� including� the� commitment� to� A FFH È Ñ� � Judge� CoteÓs�
decision� granting� the� A nti-D iscrimination� CenterÓs� motion� for� partial� summary� judgment�
specifically� referenced� the� U rban� County� Cooperation� A greement:�

W estchester� entered� into� Cooperation� A greements� with�
municipalities� participating� in� the� Consortium.� The� agreements�

Y
Berenson� v.� Town� of� N ew� Castle,� 38� N .Y .2d� 102,� 107� n.1,� 110;� 378� N .Y .S.2d� 672� ,� 677� n.1,�
681� (N .Y .� 1975).�

QP
M atter� of� County� of� M onroe� (City� of� Rochester),� 72� N .Y .2d� 338,� 341,� 343;� 533� N .Y .S.2d� 702,�

703-04� (N .Y .� 1988).�

QQ
See� also� M atter� of� Crown� Communication,� N .Y.,� Inc.� v.� DOT,� 4� N .Y .3d� 159,� 791� N .Y .S.2d� 494�

(N .Y .� 2005)� (applying� the� County� of� M onroe� balancing� test� to� hold� that� even� a� project� that�
provided� some� benefit� to� private� parties� was� exempt� from� a� municipalityÓs� zoning� because� the�
projectÓs� public� benefits� to� N ew� Y ork� State� outweighed� the� municipalityÓs� interests).� � N ote� that,�
prior� to� the� false� claims� period,� W estchester� itself� successfully� argued� in� Westhab,� Inc.� v.� Village�
or� Elmsford,� 151� M isc.2d� 1071,� 574� N .Y .S.2d� 888� (Sup.Ct.,� W estchester� County,� 1991)� that� the�
County� of� M onroe� doctrine� should� permit� the� County� to� be� exempt� from� local� requirements� in�
connection� with� housing� it� sought� to� build� independent� of� local� regulation� (the� Court� permitted�
development� to� go� forward,� holding� that� the� CountyÓs� interests� outweighed� the� localityÓs�
interests).�
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pertained� to,� inter� alia,� CD B G � grants,� and� provided� that� the�
County� is� prohibited� from� expending� community� development�

block� grant� funds� for� activities� in� or� in� support� of� any� local�

government� that� does� not� affirmatively� further� fair� housing� within�

its� jurisdiction� or� that� impedes� the� County's� action� to� comply� with�

its� fair� housing� certifications.�

U nited� States� ex.� rel.� Anti-Discrimination� Center� v.� Westchester� County,� 2009� W L � 455269,� *2-3�
(S.D .N .Y .� February� 24,� 2009)� (emphasis� added).� �

� There� is� another� powerful� and� longstanding� doctrine� of� law� relating� to� exclusionary�
zoning� that� was� not� explicitly� acknowledged� in� the� ÐwhereasÑ� clause,� but� which� is� available� to�
W estchester.� � The� Fair� H ousing� A ct� itself� allows� for� challenges� to� municipal� restrictions� on�
housing� where� those� restrictions� perpetuate� segregation� or� otherwise� have� a� disparate� impact� on�
the� basis� of� race� or� other� protected� class� status.� � H untington� Branch,� N AACP� v.� The� Town� of�
H untington,� 844� F.2d� 926� (2nd� Cir.� 1988).�

� � A s� anyone� who� has� been� involved� in� real� estate� development� knows,� there� are� myriad�
ways� by� which� development� can� be� structured,� many� of� which� would� involve� W estchester�
having� an� ownership,� option-to-buy,� or� other� legal� interest� in� property� intended� for� affordable�
A FFH � development.� � In� following� the� Settlement� O rderÓs� command� to� develop� affordable� A FFH �
units� in� municipalities� and� on� the� Census� Blocks� with� the� lowest� concentrations� of� A frican-
A mericans� and� L atinos,� W estchester� can� and� should� acquire� an� interest� in� property� meeting� those�
criteria� (� � � � page� 4,� � � �� �IL� and� then� vindicate� its� rights� through� the� various� means� described�
above.�

C.� M t.� Pleasant� and� the� moral� of� the� story. In� these� last� two� weeks,� there� have� been� some�
who� have� taken� the� line� that� the� moral� to� be� taken� from� the� Anti-Discrimination� CenterÓs� success�
in� bringing� W estchesterÓs� fraud� against� the� federal� government� to� light� is� that� jurisdictions�
should� simply� disdain� participating� in� federal� community� development� programs.� � This� view� was�
explored� in� a� recent� column� in� the� Westchester� Journal� N ews,QRwhich� featured� an� interview� with�
the� Town� Supervisor� of� M t.� Pleasant� (the� unincorporated� part� of� M t.� Pleasant� was� the� one�
jurisdiction� that� chose� not� to� participate� in� the� U rban� County� Consortium).� � �

M eehan� explained� that� he� turned� down� the� opportunity� for� CD B G � funds� because� Ðthere�
were� certain� conditions� that� he� couldnÓt� agree� to� in� principle.Ñ� � The� article� reports� M eehan� as�
seeing� that� there� were� Ðclear� warning� signs� that� if� a� municipality� accepted� the� money,� it� would�
lose� control� over� its� destiny,Ñ� but� that,� ÐI� was� assured� many� times� by� different� officials� that,� ÒO h,�
donÓt� worry� about� it.� ThatÓs� never� going� to� happen,Ó� Ñ� he� recalled.� ÐB ut� I� said,� ÒW ell,� thatÓs� what�
itÓs� saying,� so� weÓre� not� signing.� W eÓre� not� participating.ÓÑ�

O n� one� level,� of� course,� the� comments� are� devastating� confirmation� of� the� fact� that� the�
County,� at� the� same� time� it� was� certifying� A FFH � compliance� to� the� federal� government,� was�
letting� municipalities� know� that� the� County� had� no� intention� of� actually� enforcing� the� terms� of�

!" A ttached� as� A ddendum� Exhibit� 10.
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the� Cooperation� A greement.� � M ore� importantly� at� this� stage,� however,� is� that� the� false� notion� that�
non-participation� can� insulate� exclusionary� zoning� from� challenge.� � The� only� tool� � �� � available�
to� the� County� in� respect� to� a� jurisdiction� like� M t.� Pleasant� is� that� of� a� federal� funds� cut-off.� � A ll�
the� other� legal� tools� described� above� in� Section� (B )(2)� are� fully� applicable� to� all� jurisdictions,�
and� it� is� important� for� that� point� to� be� illustrated.�

D.� R eal� affirmative� marketing � � Too� frequently,� Ðaffirmative� marketingÑ� has� consisted� of� no�
more� than� token� efforts� (e.g.,� thinking� that� the� placing� of� an� advertisement� in� the� Amsterdam�
n� � � � is� sufficient� to� meet� the� affirmative� marketing� obligation).� � N ot� surprisingly,� these� types� of�
efforts� tend� to� fail.� � �

These� efforts� are� completely� different� from� those� that� are� made� by� those� seeking� to�
market� virtually� any� consumer� product� in� the� U nited� States.� � Those� marketers� recognize� that�
consumer� preference� is� dynamic,� not� static,� and� is� influenced� by� external� variables.� � W hat� do�
these� marketers� do� when� they� find� a� group� that� seems� to� be� resistant� to� or� inhibited� from�
purchasing� its� product?� � These� marketers� go� and� find� out� why.� � They� then� make� substantive�
and/or� presentation� changes� in� the� product� to� encourage� the� inhibited� group� to� buy� the� product� in�
question.�

The� fundamental� recognition� that� is� needed� for� the� requirement� that� affordable� A FFH �
units� be� marketed� to� persons� of� color� in� N ew� Y ork� City� and� elsewhere� is� that� neighborhoods� are�
consumer� products,� too.� � R ather� than� making� facile� assumptions� about� housing� Ðchoice,Ñ� it� is�
incumbent� on� W estchester� Î� prior� to� the� development� of� a� single� unit� Î� to� apply� well-proven�
market� research� techniques� to� the� tasks� of� determining� � � � � some� potentially� eligible� persons� of�
color� may� be� reluctant� to� move� to� W estchester� and� of� � �� � that� reluctance� may� be� overcome.QS

E.� Effective� use� of� carrots� and� sticks.� Carrots� often� fail� to� provide� the� intended� incentive� to� act�
because� the� person� or� entity� sought� to� be� influenced� retains� an� assumption� that� the� Ðnon-

QS � Y ou� will� notice� that� people� almost� universally� think� of� neighborhoods� as� entities� that�
developed� ÐnaturallyÑ� or� Ðorganically,Ñ� with� an� emphasis� on� the� idea� that� those� who� are� in� a�
neighborhood� are� those� who� ÐdeserveÑ� to� be� there.� � A s� we� know,� nothing� could� be� further� from�
the� truth.� � Post-� W orld� W ar� II� suburban� residential� patterns� were� created� in� significant� part� by�
intentional� discrimination� practiced� both� on� the� governmental� level� (see,� e.g.,� Ken� Jackson's�
Crabgrass� Frontier),� and� by� private� actors� in� the� real� estate� market� (brokers,� landlords,�
homeowners,� neighborhood� associations,� etc.).� � A nd� patterns,� once� created,� can� themselves� send�
a� message� of� exclusion.� � The� resort� to� ÐeconomicsÑ� as� the� sole� explanation� for� segregation� fails�
as� well� to� come� to� grips� with� one� of� the� demographic� realities� demonstrated� by� Professor�
A ndrew� B everidge� in� the� course� of� the� litigation:� the� level� of� segregation� for� A frican-A merican�
households� in� W estchester� earning� $150,000� per� year� and� up� is� actually� higher� than� the� level� of�
segregation� for� A frican-A merican� households� in� W estchester� earning� less� than� $50,000� per� year.� �
For� a� thorough� debunking� of� the� Ðpersonal� choiceÑ� or� ÐpreferenceÑ� argument,� and� a� recognition�
that,� more� many� A frican-A mericans,� the� neighborhood� of� choice� is� an� integrated� one,� see� Krysan�
and� Farley,� The� Residential� Preferences� of� Blacks:� Do� They� Explain� Persistent� Segregation,
Social� Forces,� M arch� 2002� 80(3):� 937.�
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cooperationÑ� option� will� remain� a� viable� option.� Change� the� viability� of� the� non-cooperation�
option,� and� you� change� the� calculus� of� the� person� or� entity� deciding� on� a� course� of� conduct.�

N o� carrot� will� work� unless� all� municipalities� see� that� a� non-cooperation� posture� means�
losing� the� opportunity� to� influence� the� County� as� the� County� decides� the� location,� manner,� scope,�
and� timing� of� affordable� A FFH � development� in� particular� jurisdictions.� � If� that� stick� is� in� place,�
then� influencing� the� County� on� these� issues� itself� becomes� a� carrot.� � It� is� a� carrot� that� should� be�
offered� � � � � � � � � � � � L� with� preference� given� to� the� first� five� or� 10� municipalities� that� step� forward�
and� enact� � ���� � � � � � � � � � inclusionary� zoning.� � B ecause� of� the� vast� amount� of� land� that� is�
available� for� affordable� A FFH � development,� because� comprehensive� rezoning� will� ultimately�
yield� more� units� that� the� unit-specific� provisions� of� the� Settlement� O rder� possibly� could,� and�
because� the� County� and� its� municipalities� will� continue� to� have� A FFH � obligations� independent�
of� the� Settlement� O rder,� it� is� sensible� to� weight� the� placement� of� Settlement� O rder� units� towards�
those� jurisdictions� that� fail� to� cooperate� promptly.�

� Put� another� way,� the� idea� that� one� would� offer� either� equivalent� input� or� equivalent� result�
to� a� municipality� regardless� of� whether� that� municipality� is� cooperating� or� not� is� na� ve� and�
counterproductive.�

F.� Transportation,� infrastructure,� and� jobs.� � U nsurprisingly,� proponents� of� the� status� quo� will�
pick� up� any� shibboleth� close� to� hand� in� order� to� forestall� the� changes� contemplated� by� the�
Settlement� O rder.� � These� shibboleths� need� to� be� exposed� for� what� they� are.� � First,� they� reflect�
remarkably� frank� race-based� and� class-based� assumptions� about� the� people� who� are� prospective�
residents� of� affordable� A FFH � units.� � O ne� thing� we� know� is� that� it� is� preposterous� to� assume� that�
a� family� with� household� earnings� of� $50,000� or� $75,000� per� year� will� not� have� an� automobile� is�
not� reality-based.� � W e� know� as� well� that� there� are� programs� (like� W heels� to� W ork)� that� can� assist�
families� with� lower� household� earnings.�

� W e� know� Î� or� should� know� Î� that� some� infrastructure� concerns� are� wildly� exaggerated:�
in� the� context� of� a� modest-density,� mixed� affordable� and� market-rate� development,� it� is� not�
difficult� for� the� developer� to� enhance� the� infrastructure.� � It� is� done� throughout� the� country.� � To�
the� extent� that� the� ÐinfrastructureÑ� concern� is� an� influx� of� children� needing� schooling,�
municipalities� should� recognize� that� the� Fair� H ousing� A ct,� specifically� 42� U .S.C.� £� 3617,� makes�
it� unlawful� to� interfere� with� a� person� in� the� exercise� of� rights� protected� by� the� A ct� (including� the�
right� to� occupy� housing� without� discrimination,� through� intent� or� impact,� on� the� basis� of� familial�
status).�

� Perhaps� most� importantly� from� an� A FFH � point� of� view,� every� hurdle� that� has� been�
mentioned� is� precisely� among� the� factors� that� are� properly� to� be� characterized� as� barriers� to� fair�
housing� choice� in� an� analysis� of� impediments� to� fair� housing� choice.� � L ike� other� impediments,�
they� are� not� to� be� accepted� as� a� reason� not� to� act,� they� are� properly� the� subjects� of� County� action�
to� remove� them� as� impediments.�



[Signed]
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United States ex rel Anti-Discrimination Center of
Metro New York, Inc. v. Westchester County, New York:

Template for Quarterly Reporting

I. Affordable AFFH units (as defined in ¶ 71):

A. Provide total figures for all approved, in progress, or completed units

B. For each AFFH unit, also indicate:

1. Location

2. Status and source of financing

3. Status of construction

4. Completion date or expected completion date; expected
availability for occupancy

5. Size and configuration (number of bedrooms per unit)

6. Demographic information (including race and ethnicity) for the:

a. Municipality

b. Census block

c. Occupants of the housing units; also include age and
whether already residents of the relevant municipality

7. Number of rental and the number of homeownership units in each
development (see ¶ 7(d) and (e))

8. Affordability levels of the units in each development (as defined
by ¶ 7(d) and (e))

9. Number of senior units in each development (as defined by ¶ 7(f))

10. How the units/location meet the requirements of ¶ 7(a), (b), or (c)

1 All citations to paragraphs refer to the August 10, 2009 Stipulation and Order of
Settlement and Dismissal in this matter (the “Stipulation”).
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11. Opportunity indicators for each of: (a) census block(s) where
approved/completed units located; (b) the municipality in which
such census blocks are found, and (c) the County. Such indicators
include:

i. Public school standardized test scores

ii. Access to transportation, including the following
indicators: share of residents who use a method of
transportation other than a car; population density; vehicle
miles traveled to reach job; average commuting times

iii. Number of jobs that require an associate’s degree or less
within a five mile radius divided by number of people
under 80% of Area Median Income (“AMI”) for the
reporting period and the same period in each of the two
prior years

iv. Poverty rate as defined by the most current Poverty
Threshold, as determined by the U.S. Census Bureau

v. Crime rates

II. Census Analysis

Identify municipalities and census blocks with the lowest concentrations of
African American and Hispanic residents and describe Affordable AFFH units
under development or being built in those municipalities and census blocks;
assessment of means to maximize the development of Affordable AFFH Units in
these municipalities and census blocks pursuant to ¶ 22(f)

III. Land

A. How sites being investigated

B. Provide the total number of lots already under the control of the County or
municipalities

C. For each site, indicate whether the units in each development were
acquired by the County pursuant to ¶ 7(h)

D. Median price of residential lots in the communities where approved, in
progress, or completed AFFH units located

E. Whether the units in each development were resuscitated by the County
pursuant to ¶ 13(h); efforts to acquire foreclosed properties, projects with
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stalled financing, and completed but overleveraged or partially vacant
developments

IV. Outreach and Advertising

A. Describe meetings with community groups, local and state officials,
developers, and property owners (¶ 22(b)-(d))

B. Describe steps taken to advertise housing units presently and soon to be
available, including fair housing outreach campaigns, affirmative
marketing, and promotion of the proposed ban on source of income
discrimination; location and format of advertising (see ¶ 33)

V. Local approval processes

A. County’s efforts to promote municipal policy changes, including the
creation and promotion of a model ordinance required pursuant to ¶ 25(a)

B. Period of time between proposal of affordable AFFH units and approval
for construction

C. Steps taken to streamline local approval processes; description of
obstacles faced, if any

VI. Financing and expenditures

A. Funds expended by county to develop affordable AFFH units and sources
of those funds within the reporting period; total spending to date

B. County’s efforts to leverage funds

C. County’s efforts to explore and implement mechanisms to create a
revolving fund pursuant to ¶ 22(e)

D. Status of applications or rationale for not applying for financial support
from:

i. State agencies: New York State Housing Finance Agency,
New York State Division of Housing and Community
Renewal

ii. The U.S. Department of Housing and Urban Development
(“HUD”)

iii. Private foundations
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E. CDGB allocation process/plan designed to promote activities that
affirmatively further fair housing (“AFFH”) required pursuant to ¶ 25(b)
and a policy to condition the use of public funds and resources on certain
commitments intended to AFFH required pursuant to ¶ 25(d); impact of
those expenditures on development of AFFH

F. Status of revisions to Analysis of Impediments to Fair Housing Choice
(“AI”) required by ¶ 32

VII. Overall progress

A. The County’s progress toward the interim mandatory goals set forth in
¶ 23, the benchmarks and timetables in the implementation plan, and its
obligations under the Stipulation

B. A description of any specific obstacles the County has faced in its efforts
to comply with its obligations under the Stipulation and the County’s
efforts to overcome those obstacles, specifying whether the County
believes any obstacles outside of its influence or control will prevent the
County from meeting its obligations as required pursuant to ¶ 29

C. The County’s need for additional expert support, if any




